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Abstract
Among the citizens of most African States including Nigeria, the
isue of abortion has remained controversial over the years. The
reason for this protracted confusion is not Jfar — fetched. In some
quarters, the concept of abortion is seen as an abomination being
completely against moral and religious ethics and values of the
society bearing in mind the sacred respect accorded life in this part
of human existence. Apart from the above reasons, there is also the
belief that abortion is a threat to the safety of the woman undergoing
‘ame. The situation in Africa may not be the same with the practice
" Western societies where abortion is recognized and permitted by
though with Some restrictive provisions. From the international
We, it seems correct that abortion is condoned as a standard

acice to control pregnancies not wanted for obvious reasons. In
ngf Sales in Afvica including Nigeria, abortion law is now
"8 10 have inroad into the legal vineyard as abortion laws
"ereasingly being enacted by parliaments. Some of these

“ do not make specific provisions authorizing abortion but
ey ,,Zrov""oﬂs which by implication permit abortion. In. Nigeria,
S tsgy 0 and Anambra have respectively through their Housgs
Povisiy Y enacted Abortion Laws which permit abortion Dy

" Which impliedly support abortion practice in the states.
By

. bra
v, l-"lfL M, Department of Commercial/Property Law, Faculty of Law, Anambr
State, Nigeria,

dre

283

Scanne d with CamScanner



;HL_‘ »
- S
Ll n

Law and Ethies i " ¥

n
e
e

L ——

- ; i look at the Abortion La
m of this paper 15 to
T’:fl ;:m .S;{ates under the Rochas Okorocha and Dr. C}
p in the extent to which they have

i rta
regimes and fo asce ' .
abgortion or otherwise N the states, and also to fi

challenges facing the aPP”:"“““’” of these Laws if' ]
twpes of abortions, abortion and funda.memal right:
involved, the criticisms by the people against these laws
1o make a conclusion and recommendation on the way fo.
these Laws. This paper aims at making a study about
Laws of Imo and Anambra States as enacted by their resp
Houses of Assembly under the leadership of Rochas Ok
Dr. Chris Ngige as governors of the two states. The stu
the Law particularly as it concerns women 's reproductive
health rights. The paper intends to find out whether the sa
the two states made clear and express provisions legalizin
among women in the states in question as an instrume 1
planning or control of unwanted pregnancies or whethel
merely created implied rights which allow the women |
pregnancy or foetus not needed or wanted. The article wil
the different types of abortion as well as take a look at i
rights perspective of abortion practice.

Introduction
Over the years, abortion has remained illegal in many St
dominant view is that the practice of abortion not only &
population rate and the labour force, it is also seriously §
thre?t to human life i.e. the “fetal being” in the womb of the
Bemdes_, there is also the considered view by many that ab0
l}e detnmgntal and dangerous to the health and safety of the
:::;::lved. in the act and that it also erodes the \falue-?
comounity and runs foul with the divine  injunctid
e l:;‘em of God almighty that “Thou shall not kill -
fundamcmar tantl-aboruon practice above 18 appreciated, "
argued that lf’ reason that pro-abortion activists and g'ﬂ;o
oy |mngtlpn or ban of abortion by §tatcs al |
ity Tgﬁrﬁs!nctlon of women’s rights to privacy an
case. Thig comc It reproductive health rights which Sl)oul :
oversy on the need to protect the lif¢ €

1
The Huly Bible Revi
Revi ‘e
sed Edition, Catholic Edition, The Book of Exodus.
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ild” in the womb which wil] be
. m?)z?tliggligs — a - vis the so-called wom
Ofdthz aroductive rights has continued ip differ
'ande;dpbeen resolved. To make the situation v
g:lpreme Court in 1973 in the case of R0f v
been overturned by any court sta_lt'ed that “A
obtain abortion because her decision to abo .
matter of privacy”. In the first place, the above v
when looked critically, does not give a blan

terminated as 5 result
en’s rights to privacy
ent states and hag not
orse, the United States
Wade’ which has not

ber private rights. The two positions appear to have the same effect
fece e Submit that by the view of court in Roe’s case, al’aort‘lon
sould be banned unless it ig necessary to save the woman’s life.
15 has the Same meaning with the recent views that it should be
e unless doing 50 wi]] impose undue burdep on the woman. It
Lt though Nigerian law bans abortion, it allqws it when 11
}Sleems there i ri to the life of the woman, her physwal'or ment}?
usabg Ortion jg the intentional destruction gf -the life of tofc
e Womb other than for the principal purpose
PTOducmg 2 life birth oy , removal of dead issue.
Wigh

i the S¢eming controversies existing over abortion przticctlccihlarz
f(’“()\:m "L of fhe world including Nigeria and the OL:A ry et
Stat’ésed “actment of Abortion Laws by Imo and n}f;nand
hig Coyp, " the leadelfShip of His Excellency chhas Okoroc i
fo logg aiefpart, His Excellency Dr Chris Ngige, it becomes. ge e
§ they the EXant Provisions of these laws and analyse the}r pu.rphts
e \'rielélte Women’s rights o privacy and reproductwsi I:;)glars
& ha: t:;;rl‘ght {0 life of the unborn child. While some

tu I he life is
' s | has no life as t _
g, Nt Ol the i > 1S Unborn and B ksl
ny Oth ¢ life of the mother, others view t ' tud i
'y 4 being and is entitled to the right to live an
p"q
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(lic“ or l‘t‘t {Q l\c kill‘.‘\‘ l“\' thc n\l“hk‘l. nl\\[h‘

. g Y by Y " l“ \\
through abortion. This indeed 18 the crux of e |y, g

J“\‘[ \ d“‘

Definition of Terms

Then: are some kcy \\-'Ol‘ds or terms that are “”[‘Ull‘m( ‘
\ N

and hence, there is the need for their comprehensiy i 1
. g . ‘\
meanings to be ascertained. The terms are defined below A0 e

a) Abortion: The Cnmbr‘i‘c}gc Advanced Dictionary defines ghor
as “an end of pregnancy. ‘l*ruu? the above definition, it Ihlluw(Fto
abortion refers to an abrupt ending or termination of pre g
same dictionary, in its explanatory notes, defines |
“the intentional ending of a pregnancy, usually by g medig
operation™ It is not in doubt from the definitions above that ghopg,
is not only deliberate but is also an intentional act after oy
considerations by the person or persons involved in the o g
cannot by any stroke of imagination be regarded as an accident, asi
the case of miscarriage of a pregnancy. In the general sense, abortiog
is taken to mean the termination of pregnancy so that it does nd
result in the birth of a child. It is a situation where the prcg11;1ﬂuy'
removed from the womb either by taking pills (medical aborl
which involves taking medicines to cause a miscarmiigt ur[
surgery (surgical abortion) where the pregnancy 1S removed :?Tn
womb through surgical opcration.‘\ Abortion is known (0 tfrso
law as a serious crime and an offence which any !“f‘fi‘l‘,’ ",U;rp“ il
that commit it (the act is referred to as a deliberate Il\l l;"ll;c bl
or intentional prevention of delivery of a child) H:l;lcl“ coutt
imprisonment for life upon conviction by a con‘ll}m of o fes
means that abortion which is regarded as 2 destruction 0!

unborn child is indeed by the Nigerian law a

(
felony which o

severe punishment. )

"

o1 eupport
i . eived judicial SUPP gl
The above definitions of abortion received JCourl held and

Wade” when the United States Supreme ) variovs
abortion as the “termination of pregnancy

E

E——

* Cambridge Advanced Dictionary, Third Edition.
§ 7 . e 2014
Ibid. . !,ph N()\'"mh“ ‘ FN JMM'
5Bpa.s' Abortion Report 2013 (accessed hpu.vunhr'n'_-"‘_”"' .:m o (}.vp.('- L
:Sﬂﬁ"" 328 of the Criminal Code LFN. 1990 Crint )
410US. 113 (1973).
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chading mefiicfl surgery before the fetus is able to sustain
- dependent life. .Sumn?arlly, thefefore. the working definition of
bortion adopt?d in this stqdy 1s that abortion is the willful,
deliberate and intentional decision by a person or persons to end,
erminate and / or destroy a pregnancy by whatever means not
limited to medical process but including other means that result in
one single event which is a loss of life.

It is therefore indicative that the following elements must exist for
abortion to be complete:

I. The act or decision to abort must be willful, deliberate and
intentional (if not, it becomes accidental and will be
miscarriage rather than abortion).

2. The act must arise from the decision by a person or persons
targeted at ending, terminating or destroying a pregnancy by
various ways including, but not limited to, medical process
and which result in a loss of life.

011; considered view is that once the above elements have been
isfied; the act of abortion is completed.

" Pregnancy: The Cambridge Advanced Dictionary ; deﬁ‘nes
>y as “the state of being pregnant”®. In the area of biological
f(frte'lll'ce and medicine, where the spermatozoa (ie the male s‘penn)
Sl ovary, the resultant effect is pregnancy by the female
me:ZS-fThus, a man releases the sperm which fertilize the ovary tc:
thg poinettys brought into full life in the form of pregnancy. A life 2
Is Chﬂdls deemed conceived. The result of a suc;cessful pr'egnapcy;
Mocess ad a woman incapable of concluding the biologica
bei"g bOfbrmgi"g forth a child is regarded in common parlancefaT
intermurseen' Pregnancy therefore is the result of a success u,
‘] “tween a man and a woman which instead of destrf)ym§,
u flo Spe@ fertilizes it into a normal fetus that graduatcs :n;fi«;
o ferﬁ“Zed Cing, I't I important that the sperm which could no
9p €8 since it is not of any biological value.
Hnda

Dergp “Mtal R ¢ entitlement OF
Dersoh,s 2l Righs; Legally, rights refer to one s entitler

cl ; - ights are
. alm Permitted by [aw. When the right or rg
g

Vamedbl

Clionary, gy iy,
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citizens’ entitlements which they :mld by ‘v1lrlu‘c of their being i
beings and they enjoy them Without restriction up|esg in manm:‘n
permitted by law, thcy_ are known as fundamenty) rights. T|fs
Cambridge Advanced Dictionary defines the term fu"damcntal[
mean “forming the base, more lmportan(} than anything elge and stiﬁ
“a base where everything else develops”

It is indicative from the above that fundamental rights generally refo
to the basic rights of a person which are enjoyed ang protected y
law. These rights have been recognized by the Constitution of
Federal Republic of Nigeria, 1999 as amended in 2010 under
Chapter IV and the rights are provided for from Sections 33
Section 46 of the said constitution. Fundamental rights are
enforceable, inalienable and justiciable. Of importance in this study
are the rights to privacy, dignity of human person and right to life."

d) Implied Rights: As stated ecarlier in this work, right l'efers‘t
one’s claim and entitlement. Usually, these rights are statutonk
created and are directly and expressly provided for. However, \yl}e
a right is said to be implied, it means that there is no direct provist
anywhere in the statute or legislation prescribing for the right
rights as the case may be but they are rather contemplated €
even though not expressly provided.

¢) Woman: A woman means an adult female. lndeesl'l‘
Cambridge Advanced Dictionary, defines a woman to mem
adult female humap being”!" Our ,considchd view is that a«w:)it
an adult citizen of 5 state and who, like other citizens: ™ ‘t‘“p.
all constitutionally guaranteed rights including rights © j ,Le that
and even dignity of human person. It means from th¢ iy i\t as &
cvery female SPecie is a woman in the proper S¢T
Ctween one Year o 13years cannot be regarded as @

s¢ 0
WomilIL

ch

* A child js a human being w‘lie cnntlcd:c
he Tights (hat cvery other citize! " s at cO"

u - . [TV ﬂl S¢
nborn child ig 4 humap specic not yel born. Lif¢ st

5,0
N Rulé

)
10 aedurt
1999 CFRN ot Proce

1 . (as ame : . i (Enforceme

Cambridge Advanc:?idle)(iic:n 2010); pypdamental Rights (ED

tonary, g, cit.
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| he Wiong 1o say that the fetus has no life, ,
<N ehild not yel borm or a child in the n\ollneréllvzl::sfl Fg:gld
e SVE, it {x clear that an unborn child has a life bug only 'hae :2
it mother's womb t}\ cun}plete the normal biological ci;cl
;‘“ ihe shelter and protection of the mother before delivery Thu:
il be wiong to assert that such a child has no life. '

iy

)mw“ml Pregnancy: When smm?thiug I$ unwanted, it means
AL S ot needed, Ajpwgl}uncy I8 unwanted when it is not
aeided to be kept. The Cambridge Advanced Dictionary defines it
W “Not wanted"™ or “unwanted pregnancy™. A pregnancy may not be
sanid for reasons either as a means of family planning or child
ool or for any other reason not restricted to or limited to the
whty of the mother or advice by professionals in the health sector
ot keeping it will not be safe and healthy for the mother or for such
aher reasons ranging from family and/other social considerations.

Types of Abortion
Abortion which is an intentional ending of pregnancy has its origin

ﬁ"""‘ﬂi\e classical Latin word “abortio” which means to abort."” It is
WRresting that medicine has identified different kinds of abortion

Malent and adopted globally. They include the following:

{ Spontaneous
" Induced Abortions.

Doy aborti ; :
‘ on may be: be grouped into two classes including:
;i))mm‘”"“"c Aborti):m. e

five Abortion,

)

"‘ﬁ&pn:dm'““‘ Abortion: The Ohio Medical College Dictionary
M""‘llywi s abortion to mean “an abortion that OCCUTS
: “\Nm Mt'“y medical intervention particularly when there 18

i ‘Jm”m‘ with a pregnancy. It is also cal!ed a
m‘“g: US, it follows that for a spontancous abortion to
g it be ical intervention t0

0 fhe ¢ PPOOf that there was no medical in A
mey rather the pregnancy ended as @ result 0

Cleveland, Ohio.

0

\

W M

Oy ey
N

T mm'?\ Published by Willey Publishers Inc.

+ 2™ Edition, John Willey and sons Inc.
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physical problem or a miscarriage. It seemg to b

i 5 . €c¢
above that in this type of aborpon, though i doz;rect froy
medical intervention, but the physical problem, ma i

e - : Voly,

other times, not within the conceivable mind of g Womlstent ] :t
n,
Thus, a hard push leading to a fall, or hard labour, o i

activity which tends to strain unbearably on the

Physicy
; : Pregnant
may be one of the obvious causes of this type of a1

. Wo
ortion, Ma

b) Induced Abortion: Abortion is induced when it i
any procedure done by a licepged physician or so;
supervision of a licensed physician purposefully to e , Pregp
For an abortion to be induced, the following must be estab]is];dér::‘f
it is as a result of procedure carried out by a licenseqd phVSiCién at
someone who may not necessarily be a licensed physiciay himsgf
but supervised by a licensed physician. It is therefore not clear frop
the above position as to the status to be attained by the persop be
supervised by a licensed physician to qualify him or her to carry oy
an abortion. It becomes an issue for debate whether only medicg]
doctors are qualified to carry out abortion or whether other worker
including roadside patent medicine dealers are competent to carryout
abortion in so far as they are supervised by a licensed physician. Our
considered view is that the issue of abortion is not, and should not
be, an all — comers’ affair and should only be a procedure to be done
either by a physician or any other person learned in the field of
medicine and nothing more than that. This issue is indeed a subject
of further research.

S an OUtC()me of
MEOone under the

The induced abortion within a broader area has two bas¢
classifications:

1. Therapeutic and

i1. Elective abortion.

of
i. Therapeutic Abortion: Therapeutic abortion 15 the ‘zeprifeﬂ
abortion done to save the life of a pregnant o prreegnaﬂcy
pregnant woman’s mental or physical health; terminat® a]pdisordeﬁ
that would result in a child with a fatal CO”genﬂa' p risk o
selectively reduce the number of fetuses born with Nig

multiple pregnancy.
i
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i\ Elective Abortion: ‘As for Elective abortion, it is an abortion

" ormed for other reasons — most commonly after contraceptive
failure results in an unplanned pregnancy. lWhul the above means is
hat where a woman has undertaken lhc‘nlpuon ol using contraceptive
1o check pregnancy and the pmcca?urc fails resulting in o pregnancy;
the termination of such pregnancy is called elective abortion.

Having reviewed the various types of abortion, it is our reasoned
opinion that much of the concern is not necessarily the type of
sbortion but whether the abortion spontancous  or induced.
therapeutic or elective has the permission of law. If it does not. i
becomes illegal; if it does, then the issue is as to what extent and
whether it will be of any utilitarian value to the community when the
nghts of the mother and those of the unborn child in the womb are
placed side by side in a balanced scale.

Reasons for Abortion

The pro-abortion campaigners have argued and still contend that
ortion is necessary on the basis of the following reasons:

9 Abortion is safe and preserves the life of the woman involved in
te act, most particularly when it appears necessary to save the
“oman’s life or where it will occasion undue burden on the woman
0 have the baby,

M% is done or carried out by the woman involved n
FHEise of her right 1o privacy.

mﬂe& ﬂle anti-abortion activists have a dil'l'crcnt.\'ic\\- on |l|-“:
Wp:;’:!on of the proponents of abortion pr:u'tu_'c‘uml t.ui\
e rigp 5 Whereas the right and safety of the woman is '““-lmmlll‘u:
“d g e of the unborn child is fundamental, not just o
Mean but 10 the state and should not be wasted for whatevel

Vha,

ol : ‘o that for cvery
‘honmn (los ld0p led at the end, what 18 clear is that for evel

I nc : s ) vy 'H‘S ”ghl 10
ep""Ju‘?li\;re : there s conflict between the wumt|iw (i.e. the

unbomchild.?mth and privacy and the child's right 10

10|
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29, 230, 327A, 328

the act of abortion illegal in Nigeria.
> Criminal Code stipulates that: |
who when a woman s
“delivered of a chilg
hild from being born
t or omission of such
he child had been
d then died she would
‘have unlawfully killed
of a felony and is
onment for life.
ons of Section 328 of the Crimina
‘under the Nigerian law and any.
nment for life. The wordings of
the offence or crime of abortion
] llowing elements, to wit: '
ed when a -wo'l%lan is about to be delivered

S o / A ct or
from eing born alive by an 2t ™
‘_‘ ] _""i‘ §e £ 4

LW
B ek ! rion L
S for Repeal of Abortion in Anambra™ Interview on Abo
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ing at the two elements above, it seems there s 5 problem most
Looking ly with the use of the phrase “when 2 woman is about to pe
P”r."cm?jr Zfa child” mainly because it is common knowledge that
dellverebortions are carried out either medically or through
manyho?jox ways at the preliminary and carly stages of pregnancy
ur;]m; delivery is neither anticipated or expected. Thus, the situation
::;ethat single issue, in our view, is neither here nor ther‘e. .It is
therefore immaterial the time the act took place since it is itself
illegal.

opposition in Nigeria byt the United Nations and other Agencies
nclined to giving support to legalization of abortion have made
woncerted efforts to achijeve their aim in their slogan for “Women’s

Rbep "oductive Rights”, This indeed is another baptismal name for
2ortion, :

in e Nigerian Senate, Senator Daisy Ehanive Danjuma (-then
ﬂ: resel.mng Edo South at the Senate) sponsored an Abortion Bill at
: Natlon.al Assembly under the euphemism “National Institutf: for
Asggoiucm,e Health Bij] 2006. This bill sought for the National
Droml:tl % enact into Jaw ap Act of the National Assembly to
abOrtio:: Wom(?n’s Ieproductive health rights which indirectly permit
Aot 8 2 ngeria Without mentioning abortion anywhere in the
S°“HieE 1S in the Senate mobilized against the Bill and Lllk.e
hea,”ng andOWusl rightly stated!s they opposed the Bill at the (i)l:i tl;
;heur gy, 1€ Nationg| Assembly Health Committee hee eBill
" lagy ofem d dismiggeqd Danjuma’s ReprOdl_m“"e,He?“hlaW
b it ang for being incompatible with Nigerian law,
¥ 14 public interest
Acts t Tefore wisg
henc()f the N;(_’Trect 0 settle the issue that for now, there 1slria e
th actlona] A_SSembly ]egalizing abortion in Nige :

e 1S 1S
“Maing illegal throughout Nigeria. This

> th 4.
mbra'g Abortion [ 4 | (accessed on Line November 16" 201
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notwithstanding the Abortion Laws of Imo ang A
respectively. The two enactments b_y the states Mentioned 5
cannot even stand the test of constitutionality a5 (e i ._abc,ve
covering the field in our law has not changed to the effect th attlplc of
a state law runs foul with the law of the federation, the |,,, W;'Jcre
centre prevails. of the

nambra St

b. The Face of Abortion Law in United States
America has played vital role in various dimensions in severy| global
issues. In abortion practice, United States before the decision ir 2,
vs Wade had led other American States to restrict and prois
abortion as an illegal act. In United States, prior to 1973 when te
United States Supreme Court delivered the landmark judgment in
Roe vs Wade which more or less legalized the practice in the sz,
patients who lacked other options attempted abortions in response s
unplanned pregnancies. The situation still remains uncertain 2mon2
the American States. This brings us to the inevitable questions, ¥
is the effect and impact of the decision in Roe vs Wade on 200
law among the American States?, how did the people react ©
attitude of court in the decision of Roe vs Wade and what ¥ 7
situation immediately after Roe vs Wade and lastly, Wha ®

situation at present?

108
the
e
the

<ihmié

: af | (0 5%
In response to the above points raised, it 1 fundamental € e 8

here that the effect and impact of the decision In f’fofl;i[ made &
handed down by the United States Supreme Court © : any

y : rtion & 7%
legal for a woman to obtain a medically 1f}d”C?d E-if Ousuall}' o
point before the “fetus” becomes viable “This ! 2y 0

generally considered to be seven months or 28 weeks
as early as 24 weeks.’

i)

meé Court -qe:en‘?ﬂl :
r what > =
de ) jghts:

Indeed, Roe vs Wade was the first US Supre
give a woman the right to have an abortion und "ive NS
regarded and recognized as woman's rep 5 L(Bc(;isioﬂ ]
necessary to emphasize that even befor the a

S 1
g ; 7 d Sta[C
Wade, it seems also that the courts 11 Unite

16,

”};'!Il).-’:lmam“ findlaw.com/reproductive rizhts/abortion htm!
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expressing the view that the governmen, had ng
inVOlVed in certain areas of people’s lives. SIness bcmg

m 1965, tlge United States Supreme Court iy
Connecticut”” overturned the old law prohibiting coungelipe al
and on the use of b}tth control, noting that wiat 8085 0 ‘in X :, ..lluﬁmt
couple’s bedroom s not the concern of the Sate. i
[ater extended to unmarried persons.

Griswold
The same right wag

[t must be noted that the view in Roe vs Wade merely promoted (he
issue of rights of privacy and does not give a blanke “l’l)l'«w;nl (:l.
abortion; rather it left the decision to abort in the hands of the woman
and the doctor and restricts abortion, allowing it only if (he
procedure is necessary to save the woman’s life or where it will
impose undue burden on the woman. The case of Roe vs Wode
opened up other questions including; what rights, if any, does an
unborn fetus have? At what time in the pregnancy can fetal rights be
assumed?, which is more important; the health of the mother or the
fetus® rights to life? The above questions are crucial in the real sense
of it and cannot be overlooked.

In the state of Texas, the United States District Court for the Western
District of Texas, Austin Division in Whole Woman's Healxh. Center
Case” restated the authority of Roe vs Wade when it held in 2_011{
that “the restrictions which would have closed more than half th'L
State’s abortion clinics, place an unconstitutional burden .onl :
Yoman’s right to an abortion”. Although, the state disagreed Wl,lrh lt
urts fuling above when Lauren Bean, a spokesman for.the 7 ;1‘:1 L
A@Omey General stated that the state will appeal and seek {1111?llcl 1(hc
;el'lef from the fifth circuit court: what the ruling shows l;t;t]éls e
nttltude Of courts in the United States and most Amel'ICEml il
gz‘t,echange‘i from the position in Roe VS Wadé,d e-::ir;i;:ls I%adcrs
s dif ®0t position, the position of politIC{an.s an lt o 8 ove uling
Whig e::m on the issue of abortion. The p ]a]l nt/]\t;f;;nHagslrom Miller
(the Ch'as delivered by Judge Lee Yeakel, A s Centre)
i Executive of the Whole Woman S

I
lur?id.\

0].
l: ]4-Cv_284 Ly
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oy after the ruling when he stated . «
d by Judge Yeakel’s ruling today™® ; at
to note that yeakel’s decision has followed recent |

across Southern American States for abortion rights advo Orieg
federal courts blocked measures t}lgt would have forceq thecateslas
of the only abortion clinic in Missisippi and three of five i, Alclg)sm :
All these is a reflection of the still charged legal ang Zl?ma.
environment surrounding restrictions by republican-led 1eg?slalthcal
across the Nations in recent years. ureg

confirmed his J
extremely please S impey ar

Ative
egal vigt

It is interesting therefore to conclude that though Roe’s cose appear
to have made abortion legal in the United States and other Americaz
states, this 1s a judicial victory which only the courts hay
persistently insisted not to overturn.

However, it is also understandable that the view of the state and the
people in and among the American states favour restriction of
abortion than its permission. Thus, after Roe’s case, COurts in United
States have not shifted in their attitude which is that the womea
should be allowed to have access to reproductive health rights. ThS
is notwithstanding that the view of the state and the people are 10 m
accord with the position of the courts. Among the American Sui
the position is that while the judicial attitude towards abo,ﬁ ioet
remains unchanged, favoring abortion, the state promotes me"?; )
intended to limit abortion, allowing it on rar¢ Cas® L'Ctl.“hf“b‘_,
appears to cause undue burden to the woman ot where & b
necessary to save the woman’s life). The controversy ! ‘hf
States over abortion is far from being resolved as an ans\:t
been provided to the questions pertaining the health ©
and the fetus’ rights to life.

s 10

¢. Abortion Law in United Kingdom (Britain) e E“[O»lfe

In the United Kingdom and indeed 1n Britain UCﬂdTﬁn is rc-*'“"f!3

league), it may be correct to say that though "‘bo.rf i that I?:,,,jo
el

there are perceived indications that the dominant Y;w‘" wor!
should be liberal enough and flexible to0 SO as t0 8

20 k aw htp:
Comments on the ruling of judge le Yeakel on Texas Abortio? 1

Judge Yeakel algml.com,

h
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¢ reproductive rights. With the existing flexibility of the law,
ot rc[:u.c encouraged to have access to abortion with restrictions
womc,;‘articularly in cases of rape and fetal abnormality.
more

The above creates room for exceptions an ses the
whether it can still be safely concluded that abortion is illegal among
(he states in the European league, In Northern Island, there ig the
belief that women should have unfettered ACCess to abortion.?! Iy 4
recent poll by Amnesty International on the attitude of UK stateg on

d raises the question of

Ireland had to travel to the rest of the U
Vast majority (76%) said that this situati

hows is that abortion is sti]] restricted in most

ent of women’s health rights. Amnesty
Upports restriction on abortion in United Kingdom and
rareas of the world but insists that such restrictions must not be

i’;{;&s""able such that it wijj impede and unnecessarily interfere
HOmen’s righs (o reproductive health.

oth

(’Dinio
W,

’

n . 1 . . . . .
c-‘)Tminstvanes M the UK over abortion. Politicians in the

WMlion o and Stortmount like to pass the buck when it comes to
'“”ﬂmm':m ¢ Westmingter leaves it for Northern Ireland to d_emde,
"hy the "2Y5 the lawy should not pe changed because that is not
tiopygp23 ¢ Want, RCdUCing the poll to the basics, the Amnesty
) ; .

r'%"bwmed; "Ports thgy In Northern Ireland, the details below

lnc

5o+ P lead; 9 rtion.
4Sc of incegy ding to Pregnancy, 69% supports abo

e of fatg f!etading (o pregnancy, 68% supports abortion.

i for “lal abnormalig (where no chances of survival
e foeqyg 4

N utside the womb, 60% supports abortion.
'\
”‘n[ U;’ 'M“%::::irdian'c()
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0 uphold womer ; ot
action and inaction, A i
outfit, approximately
Northern Irelang and pa
private abortion, Coupleg wh

 t0 say that abortion ig restricted by e

the fact that greater Majority of the
is also evident that abortion is serious|
, incest and foetal abnormality and pg

in ﬁ*iéa} Abortion Yet Uncertain Reqli
that though abortion is still illegal in Souh
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reproductive rights of women in o Africa ¥
African Choice Termination of Pregnan y

a progressive legislation. This jg because the 1y, allows 4
irrespective  of age, race and nationality 1, acce%' . ".W’ .
services in state facilities particularly withip the first t‘};el ti’?{'fdfim
pregnancy as a matter of chojce.?’ Similarly, 4 e

bortion ma
authorized under the Act from weel |3 10 20 if the pre Z

4" The 1994 South
Cy Act is purpanedlysemas

YV Aales b
Y also ne
2Nancy would

. ¢ 1

risk the woman’s physical o mental health, or ¢y the fetus
physical or mental abnormality, or if the pregnancy will affect the
woman’s social or economic conditions, or if the pre

from rape or incest.

SNANCY tocsls. . 3
=MWV te 720
J AN

)

of S

No matter how fanciful and pPragmatic the above law of Sous A
may be, it has been resisted and it implementation is
inadequate.” The Act indeed placed South Africa zs one of
African states to legalize abortion and provide post - zbortior
Summarily, South Africa respects individual belisfs znc
interpretation of Bill of Rights and permits 2 regulzred
specifically for certain stages of pregnancies and under situzsion:
stipulated in the Act as reviewed above. In South Africz, fj. Seems
clear and obvious that abortion is legal but the perception znd stigz
among the people is same with countries where abortion 15
and criminalized. In 2009, the government survey in South Afrcz

found that 259 of registered community health centers i

-
-

(RN

" )

wliales

. e
\

: . . 29 S
offering abortion services to women. Although,

a

abortior i legal in South Africa, greater number c#
one outside public hospitals. Due to the fear of resisin

e T

= I
:

=
e -

-

P laTa
-
“ -

I el

“Mmbination of barriers perceived to be against db”:‘z(; B
811 that do abortions do them illegally, in unauthorizec ¢

th A all
0 I
SOouin A

pOSI.t.]'()n is confirmed by the survey report of tﬂcv ot S0%

ele al Research Council in 2010 which .stat;-’gu:-h ,:_:'r"‘ =
goﬂlons undertaken by girls aged (3103'19) n
“Tlomeg outside a hospital or a clinic.

Al ¢
o

T
& S o

0
N
o
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It must be concluded that the new pro - abortion [ay p
has split the nation, with many doctors and nurses rchSihgith Afticg
grounds to carry out abortions even though the faciliies arem Cthicy)
by government. Some doctors and nurses also support tthIrrowded
insist that any of their colleagues that obstructs women f, awW apg
abortion is breaking the law and could face legal action Alm having
medical professional can be prosecuted for denial of ébor?ime or
woman or failure to give referral information and if COnViPtzz to 3
be fined or imprisoned for a term up to 10 years under r';]a S:fih

Africa Abortion Act.’'.

Finally, although the Act exists and has indeed legalized zborion i,
South Africa, 30% of the South African women population
believe that abortion is illegal in the country.” ’

Reviewing the Provisions of Abortion Laws of Imo 2nd Anambra
States of Nigeria
Notwithstanding the very obvious fact that abortion is clearly agains
our people’s social orientation and illegal by the provisions of
Nigerian criminal law,> two states out of the thirty six staies in
Nigeria — Imo and Anambra States, recently enacted laws legalizing
abortion in their respective domains. The two abortion laws in the
states sparked off a lot of controversy and the executive governos &
the states, Dr Chris Ngige and Owelle Rochas Okoroch_n_ﬁnan}bz
and Imo respectively) faced severe attacks and criticisms _Tfﬁ‘
different groups within and outside the states including 1;»“‘-‘
religious leaders, women groups and even civil socicty group
. X " Ad'mhso
It will be pertinent to emphasize from the spirit and wor S
two states’ abortion laws that the Imo abortiorl'lf‘w m\a.ucc hile 1€
EXpress provisions prescribing abortion as legal 1n the.bt{qw 128
Anambra law did not. What it seems that the Anambf{ and &
is that it vested and/ or created implied rights of wonjl‘tlft‘]' Thus: :
the state to pursue and protect their reproduct.ivilﬂ’_“li ¢ provt
Imo abortion law mentioned the word “aborti® "1 |aw
and permitted it categorically but the Anambr
2013

: i vl 1
> Zzzroducnve Health Journal Report on Abortion Act of South Africd:

I
Section 328 of Criminal Code, LFN. 1990.
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roductiv® health rights to women in the state from which the right
(o abortion is implied.

The two abortion laws of the two concerned states are:
5 Anambra State Women’s Reproductive Rights Law 2005

and the:
» [mo State Violence Against Persons (Prohibition) Law, No

12 0of 2012

Looking at the two laws one by one, it is imperative to state that the
Anambra State Women’s Reproductive Right Law 2005 came into
force on the 17™ of March 2005 when Dr. Chris Ngige was the
Governor of Anambra State and Professor Brian Adinma was the
Commissioner for Health, Anambra State®® The above law of
Anambra State which was enacted by the State House of Assembly
and signed into law by Dr Chris Ngige is a 12 — paragraph piece of
legislation. Prior to the passage of the law by the Anambra House of
Assembly, the people were never consulted, let alone invited to
debate the Bill on it.>* The most offensive provision or section of the
Aﬂfimb_ra Women’s Reproductive Rights Law is section 6 subsection
(a) Whlch states inter alia that “The view of the woman shall be
“en into consideration for decisions: on the number, timing; and
*pacing of the children...

?"’:i;:t;aabove provisions, it is evident that gcction (.)(a) of th:
Woman tow of Anambra State'gavc concl'uswc right or l"lghlsnl()llh&.
numberandmake, or take‘ decisions on issucs concerning tn‘mnlg:
Y0man by Spacing of children. The impllcat!(m lhcrcl.()rc s 'lhdl llf.
“hild, e unfettered right to choose the time to give birth [.(')]‘}
the $pacin fmlnc for hersclf the number of children and qlso. dclqc‘;
ofChild[ . Othe children. Thus, by this the woman dccnclf:s whic !
oy 4 will stay and be delivered and the ones that will not be
lcrmi"ﬂte %c the light of the day outside the womb and can
) ch ones in the form of abortion. ‘
S'late 0 €I¢ is no mention of abortion anywhere in tl.w /\nznlnll)[rz
eh lo Camen"‘g Reproductive Rights Law 2005, abortion ant )

s - a) of the
tout is inferred and implicd under section 6 (a)0

¥ '/Hu”i(_
l’”d - 'WUW s
: U5 Ang ; . 12014).
Nambry's, Abortion Law(1) ekwosi.com (accessed 16/11
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w on the number, timing ang

dered shall be taken, whag o 18 of
€xt? Th

Law. If the woman’s vie

children whenever consl
tence that it permitted abortion with
0

has made no pre
the word. ut 4 anu
Looking at section 6(a) of the law being reviewed, it s,
Sl - that i
’

is a mandatory obligation on the people involved |
issues of number, timing and spacing of the childrz c"“sidering
ke the view of the woman by the use of the Worr(‘l 10 respeggg
statute. The word “shall” by our elementary rules of i?::a““ g

erpre

conveys the meaning of “compulsory and mandatory” ghjiom
contrary to @ permissive obligation where and Wheng, Obliggy
statute. This view is supported by thecéothe

urt i |

“may” 18 used in @
case of British and French Bank v Akande. 2 i

To the uninformed, section 6(a) of the above law might

Jaudable, but to those familiar with reproductive rights o '
reproductive rights politics, section 6(a) has consistently )
interpreted in many countries and places as giving women righ

abortion and contraceptive USC. Indeed, section 6(a) was |
articulated as an abortion right by the controversial proclamation
nin 1968. In 1948 when all nations met%

Human Rights in Tehra
adopted the United Declaration of Human Rights ( UDHR), aber
as a universal human right. The UDHR is thed

was not accepted
and only universal human rights document t
the nations”. There was even no mention of reproductive right

UDHR. Reproductive rights began t0 appear as @ subset 0
rights in the controversial Tehran Declaration of 196‘8 which
that “Parents have 2 basic human right to detem}_mc freely

responsibly the number and spacing of their children-

Clearly, a look at the provision
shows that if it was used as the origin and
Women’s Reproductive Law, the law €
Tehran Declaration did not speciﬁcally ve
responsibly take such decision on the woman 2107¢
parents, i.€. the man and the woman Thus, if the ™ omd

e

annot stand
ot the right :
.~ rath€

|

ate (1) ekwwous!l-*

1961 WNLR 277.

37 . : g
Sonnie Ekwowust ™ Abortion Law 110 Anambra St
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jon and the man kicks a'gainst it, then the fetus remains
fa\’ofol 4 and will be born as there is no consensus to abort by the
Jntouc 16d he mother. The consensus issue is fundamental and hence
father aﬂslater restated that in the UN Guide on Consensus on Family
Greg - dited by Susan Roylance, the United Nations Consensus
lssugza;e clearly limits abortion rights’®.
Lans
while DI. Chris Ngige has not savec} his fa_ce from the series of
tacks from Anambra peop_le anq outsiders .f:lllke over the enactment
of the Women’s Reproductlye Rights Law in the state in 2005 and
his successor Mr. Peter Obi was under. pressure to repeal the said
law, Owelle Rochas O%co_rpcha in 2012 signed the Imo State Violence
Against Persons (Prohibition) Law No. 12 of 2012 in Imo State. The
sbortion law of Imo State grants every woman in Imo State the right
o enjoy reproductive rights including rights to medical abortion in
cases of sexual assault, rape, incest and where the continued
pregnancy endangers the life or the physical, mental, psychological
oremotional health of the mother. The effect of the law is that by its
signing by the Governor, abortion has become legal in the state and
justanybody can ask for abortion as a right in the state.

The Governor and his abortion law received attacks and
cond@naﬁon from within and outside Imo State, including the
Giiolic Medical Practitioners Association led by Dr. Phillip
ajdmﬂze who reasoned that “the Law is anti - God, dehumanizin_g

Wtally unacceptable to the association™ Even the Catholic
ISh.OP of Owerri Ecclesiatical Province, His Grace Dr Anthony
.02 condemned the law and called for its immediate
‘002 he said the law is anti-life.*

Paﬂiclllarly,

[hﬂ( Caus
(hag: g

brg

the fundamental section in the Imo State Abortion Law
the brouhaha is section 40(g) (i) of the Law. It provides

EV.ery woman shall have the right to
0oy reproductive rights including
e right to medical abortion in case

b}

§

hll‘an

“‘Yaf'gu?th"ce T

" Iine3[9/2l(l)r]c§ Guide to the UN Consensus Language on Family [ssues.
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qualified right to medicy|
cases of pregnancy resulting f;
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the life and hamper the Well—being or

Conferred
abOYt]Qn on

and perhaps has even no wi |
$1S mnacceptable in this part of the WO
thgt from section 40(g o)(1) 0 i
d spirit of the law did not give 2 g
aGt but merely approve .
ons and circumstances & mento
by the elementary Pr dinciple 10
at is not included n an o
y form of abortion not com! st
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d regarded as illegal. It is @ Iso
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) 40(g)(1) as the scC tio
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s and Discussions :
i study on the Abortion laws of Imo and Anambra States and

from the close look at the practice in other jurisdictions including
fom (;hgtates United Kingdom (Britain, Northern [reland), Nigeria
U':jltseouth Africa, it was found out that:

an

The question of abom'(_)n s a tho.rny subject in all socjeties in
view of the fact that it is an admixture of morality, autonomy
and individual liberty and freedom and because of this,
arguments on it are usually not fair and reasonable.
1 Itis also our finding that abortion |aws create a conflict
* between the health rights of the woman and the life of the
fetal child. It is clear from the reading of the abortion laws of
Imo and Anambra States that preference is given to the
health of the woman than life of the fetus which though not
yet brought outside, maintains similar life of a human being.
Life starts from conception; it is sacrosanct and sacred
because from beginning, it involves creative force of God
nd remains forever. *2 Sipce man cannot play God and create
IIe, l:t I tantamount to murderous criminality to cut short a
g Z“dd‘Pg ﬂqwer of life for whatever reason.*

o tis: o human rights abuge and infringement
Eifrt;:ulqﬂy on the right to life of the growing baby and‘
ife. Shtﬂl’ W!)en Perpetuateq by the 1pot11er, th'e carrlc‘r of
Wormay u:dth's Study appreciates the right to privacy of the

Same const-fr fhe constitution, it is also elgmentary that the
Tightg abSOILt“t’On dld' not make the exercise .of any o_f the
of & €. What 'S more important - the right to privacy
i Tghte ein Or the life of the child? In our view, the fetus
Fro thig stlf CUCial and cannof be overlooked. :
Wo d.y 00, it is clear that prior to the enactment of
Yetg o 20Ttion gy in Imo and Anambra States, there
N by the governments on the people. If
o 3 Sultations in the form of public debate or

" People ® this importany issue affecting the destiny
W WO states, the situation could have been
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different and hence it Is our view that the pyp;.
affected states following the two enactimens . outery ip g
and never came as a surprise. The Jaws "’N f%rc CXPecteq
popular participation required in CVCry' d%ft lacking iy
Nigeria and indeed are unconstitution| an;‘ﬁ‘)cracy lke
with public policy, public morality and public i Mcompaiblg
There is also conflict between the provisions ()?lﬁlf?st. |
Laws of Imo and Anambra States and the clear a;dA ll)omon
provisiops of the Criminal Code (a federal law) as i:;?];ss
to abortlon_. Under the Criminal Code, the act o.f aboni(?;
and/or omission 1n t.hat regard is a crime and an offence;
which upon conviction, attracts the punishment of
imprisonment of life.** Thus, in line with the constitutiond
principle for covering the field, the above laws of the st
cannot prevail on the Criminal Code on this same subjee
matter of abortion rather the rule is the other way round
Our fair finding from this study is that when all %
abortion laws are compared, it is clear that whlleL
Nigerian law makes abortion illegal, the Imo AbOﬂ_{O‘L ’
makes abortion legal, qualifying the acl tf. teén i
abortion” allowed 1n situations provided 2

2 . : Vi e an :
section 40(g)(i) of the Law. This sectiol 1S ¥ i

et . nd any -

encompassing that 1t 15 difficult not tOS:alte \bor

excluded by it. In the €ase of AnambrawOr is not uscdd :

. . . = S a N o {

2005, it is evident that abortion 2 by the yomen 5
; {

mentioned but rights 10 do abortion nzn o make
ht of the WO of childret*

are implied in the rigf ¥ pacing
over the number, {iming P g
view shall be taken” Lion 1w ? e nr; &
The provisions of [mo State abo ingdo™ 13

: i mted S e

the state of abortion Jaw 1D |

among the states 10 =
cases of rape, incest al t
woman’s life or wheré ggqan
hardship or cause the \xuatio '
related hardships. This $! ere i
In other European > atesth ough |
the government eveP

ode LN, 199
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e

qupport for aboﬁion practice. This is contrary to the situation
- Nigeria, pamc.ularly. [mo and Anambra states where the
ublic sympathy is a_lgamst-abort'lon because it is not part of
their social and religious orientation.
Among the American States, the governments (states) as
; well as the people are against abortion and the law still
restricts abortions but pro-abortion advocates have used the
judiciary (the courts) to push their advocacy for reproductive
rights of women to the extreme. Since the decision of Roe vs
Wade, the situation appears to be that the United States
Supreme Court has made abortion legal without any
statutory backing of it and has refused to overturn it. The
courts in Texas are of the same attitude and this has not
changed.
9. However, in South Africa, although the enactment of the
Choice on Termination of Pregnancy Act in the country in
1994 more or less made abortion legal, the controversy and
resistance against abortion have made the implementation of
the .law not only low but difficult. The abortion law in South
Africa supports abortion as part of exercise of reproductive
rights and in demonstration of its affirmative stand punishes
E flurse or health professional who denies a woman access to
facilities that wil] help her obtain abortion services or refuse
?lffroi?nch ‘service or refuse or fail to gi\{e such woman referral
findi 5:“(}“ on where abortion services are offerg:d. Our
fricagl also show tha’g even though the al?ortxon act in Sou.th
clieve :Eallzed a'bortl.on', most women in the country still
i Et abortion is 1-Ilegal. This is merely because as
Cate f0th the Christians and Muslims oppose abortion
dissentino -thelr support for life. South Africans have a
ur W about the Act. it
coungy tmgs also show that' mtemahogal law permits €i.l-C:
are 4 |00 S,et reasonable limits to abortion and the cougfnq
Nty Wed. to decide what is reasonable. This 1
Mithstangiiy that A ty International would always
Sy {hgy & that Amnesty Inter é e
lermy b, l restriction that posed a risk to the life © i Thc
maiHStra th of the woman was not reasonable. Wit upth
bega, . 2M of international law, abortion is not legal. This 18
Cuse ¢ . : - { protecting
1€ only United Nations instrument }
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1 rights signed by all the nations is the UDHR , ]
d and 4

UDHR docs pot  permit or fl“()w abortion. The
international instrument permitting W“‘lncn’s Reproddl
Rights is the Tch!'u.n Declaration of 1968 44 hyCt
Dc}laralion, the decision as 1o the number and spacing of
children is done by the purcnls.uml not the womgp M
Nigeria is not signatory 1o the Tehran Declaration

humat

Conclusion
Our conclus
controversia

ion in this study 1 that the subject of abortion js o
| one both at the international setting as well s a"m
regional groups and states. In many states, ﬂwrc Is a concerted of
o liberalize abortion laws not\ivnhsla.ndu?g the fact the p
perception is that abortion takes life which is sacrosanct and sae

and should not be supported.

Among the African people and their culture, there is always a unpj
support for life and it seems as if it appears that even though s
governments in African states make abortion legal, greater nu
of the people believe abortion is illegal. In Nigeria, abortion is ille
and this is not a surprise as the law is clear on that. However,
abortion laws of Imo and Anambra States have brought a lg
controversy into the abortion debate in Nigeria and created a
regime of rights in the form of women’s reproductive rights W
under Imo abortion law expressly permits medical abortion:
excludes any other form of it. The Anambra abortion law cré
implied abortion rights for women to have their views taken on
number, timing and spacing of the children. All these show a s¢ |
contest between women’s reproductive rights and right to mas
free decision about a woman’s private life and the life of the &
threatened by the act of abortion.

Our view and considered opinion is that right to life cannd
Tou;t:e:’sw:;h nght 10 privacy and it will be unfair to disc'u‘&‘iS
fetus, the C}I))ir](:j uctive rights without dL.u: regard to the life '“_
religious oriemat-m tos Womb-_(_)ur social and cultural as
The woma D presel’_ves life as sacrosanct and sacx"cd_ in .

N carries the child as the mother. Our submission IS
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e is ug'_s-? involved in th;s
¢ as follows:

ke a definite position on abortion Jaw
will serve as a template for different
gcks. The situation where international
 and advices nations to apply reasonable
1 solve the problem because it gives
can be abused one way or the other
of who or persons that will take such

ged and promoted. The UDHR does
s are under obligation to observe the
treaties to which they are signatories
ational solidarity; “ pacta sunt servanda’ .
bortion law, 2012 and the Anambra State
005 recommend the immediate repeal of
ed states. y
of the Deputy Chief of Stgff of Imo
_ Chinedu Offor, that abortion has n?t
1S appreciated, the Governor. OW elle
i ' the people bY
keep his promise to the p

" ently as possible for a
o 20{2. Only this \‘:’Ill

Jeader but 2 listening
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of the people in Anambra State, T, this ex(e

that the incumbent Governor of Anambry 2:‘ we
Obiano should as a matter of urgenc, (la:c|(.‘l_c‘
abortion as a public emergency in the are
repeal the anti-life law in the state,

f.  The leaders of thought in different Commupjy;
leaders, and other stakeholders should 1oy l‘clcmmlcs‘ eligioye
to protest against abortion as same terminateg I:I[]“Sla ding lal“l
himself made sacred. ¢ whic, God

g. Finally, the government at the cenre,
governments should work as partners (o
infrastructure which will discourage young aj
women from wasting their time without enga
activities which encourage unwanted pregnancics.

h. The rule of law should also be strengthened and
reformed to accommodate many spheres
constitutional rights including fetal rights.

llTlpl-()Vc H()Clal
19[ '“idd|0~agcd
ging ip Serioyg

locg)

Justice secqqr
of l_igh[S as

In our fair view, if the above issues are addressed, then our society
would have become a nice place to live in. To achieve this, all hands
must be on deck. The government and the people must work as team
players. Anything different from this is unacceptable.
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