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LAND RIGHTS UNDER CUSTOMARY LAW: AN EXAMINATION OF THE DICHOTOMY IN THE 

APPLICATION OF THE RULE OF QUIC QUID PLANTATUR SOLO SOLO CEDIT* 

 

Abstract 

Land disputes are a common occurrence in land transactions. It is not unusual to find so many interests existing 

simultaneously over a piece of land particularly where improvements have been made upon such land. One of the 

cornerstones of land transaction in Nigeria is that whosoever owns the land, owns everything beneath the soil and 

up to the sky. This principle is expressed in the Latin maxim quic quid plantatur solo solo cedit. The principle 

enjoys judicial approval by both Court of Appeal and the Supreme Court in avalanche of cases. This paper 

addresses the applicability of this maxim to customary land within the southern states. Findings revealed that there 

are conflicting judgments and scholarly writings among text writers with respect to the applicability of this maxim 

under customary law. The paper through doctrinal research methodology, examines the applicability of the 

principle of quic quid plantantur solo solo cedit in customary land law in Nigeria. It intimately scrutinizes the 

applicability of the principle to customary land transaction in Nigeria and found that, the principle is unknown to 

customary land transaction. Customary land transaction is unique and determined by the custom and traditions of 

where such land is situated. It makes recommendations towards the improvement/codification of customary land 

transactions in Nigeria to avoid confusion. It recommends that the Supreme Court comes out with a clear position 

on the application of this rule under customary law. 

 

Keywords: Quic quid plantatur solo solo cedit, Customary Land Law, Customary land, Land disputes, Interests in 

land.  

 

1. Introduction 

Under the indigenous customary law, use of land was basically limited to cultivation and building purposes. This 

basic use of land has fast become obsolete as a result of the socio-economic challenges which have gradually 

created the need to expand the use of land to accommodate mechanized large scale agriculture and industrial 

development. 
1
 The influence of westernization and colonization has no doubt further contributed to changes and 

perception the indigenous people had concerning land.
2
 The challenges posed by this new approach to land has 

indirectly created other issues with respect to land ownership under customary law and has made it an object of 

serious concern under property rights. Land has been defined by several scholars to include things growing or 

attached to it.
3
 This paper reviewed the etymological and scholarly definitions of the concept of land under 

customary law and juxtaposed it with the concept of land under the English law. This helped in evaluating the rule 

quic quid plantatur solo solo cedit and the extent of its application. The rule in quic quid plantatur solo solo cedit 

at common law denotes that all things attached to a land forms part of the land and entitled to the same rights of the 

property as the soil itself.
4
 This rule is settled under the English land tenure, but remains an area of controversy 

under customary land tenure. Land matters form the bulk of adjudicated cases under customary and statutory law, 

hence the need for a thorough examination of this rule. This paper is divided into five parts; the introduction, land 
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tenure under the Customary law and the English Law, application of the maxim under the English law, application 

of the maxim under customary land tenure and matters arising, recommendation and conclusion.  

 

2. Customary Land Tenure and English Land Tenure 

Land is a very important phenomenon for human existence as it is very important for human survival. It may be 

referred to as the primary national resource of all nations from which other resources, agricultural, mineral and 

commercial are derived.
5
 Obi defines land as a deity, the source of all life, of food and fertility, the custodian of 

social norms. Both as good and as a legal person, some form of respect and tribute is due to mother earth.
6
 This 

definition of land by Obi no doubt represents the value attached to land under customary law. Under the land Law 

and Registration (1976) Land has been defined as ‘a source of all material wealth. From it we get everything that 

we use of value whether it be food, clothing, fuel, shelter, metal or precious stones. We live on the land and from 

the land and to the land our bodies or ashes are committed when we die. The availability of land is the key of 

human existence and its distribution and use are of vital importance’.
7
 Land could be defined as an immovable and 

indestructible three-dimensional area consisting of a portion of the earth’s surface, the space above and below the 

surface, and everything growing on or permanently affixed to it.
8
 Land has been defined under the Interpretation 

Act to include any buildings and any other thing attached to the earth or permanently fastened to anything so 

attached but does not include minerals.
9
 The Statute defines land to include the earth surface and everything 

attached to the earth otherwise known as fixtures and all chattels real. It also includes incorporeal rights like the 

right of way and other easements as well as profits enjoyed by one person over the ground and buildings belonging 

to another.
10

 Customary land is land that is not governed by Statute tenure, but by the indigenous customary law 

applicable where the land is situate. Land under customary law could be acquired through communal ownership, 

family land, ceremonial land, gift or individual purchase. The land is usually owned by the indigenous community 

and administered according to their customs. It has been stated by some scholars that land in the indigenous 

African society was free and accorded great respect because ownership of land is a source of power. It is regarded 

as the most unifying factor in an African society.
11

 According to Lloyd, among the Yoruba, land is regarded as the 

solid part of the earth’s surface, the ground. The rights in land are often held by persons other than those holding 

rights in the house on the land.
12

 He states further that the Yoruba out rightly distinguished farm land to be used 

solely for agricultural improvement and hence drew a distinction between land and the improvements made 

thereon. These improvements were regarded as manmade improvements and were regarded as distinct from the 

hard surface of the earth.
13

 Land has also been defined as an ancestral trust which the living shared with the dead, 

hence land is inalienable.
14

 The constant frictions between the western approach (legal) and the African traditional 

(customary) approach, most especially with respect to alienation of land has necessitated the need to examine 

customary land tenure briefly.  

 

Customary land tenure system has been defined as ‘the system of landholding indigenous to Nigeria’. 
15

 Under the 

indigenous customary land law, the management of land was devoid of quarrels and was administered peacefully 

among family members. Land belonged to the community, family but never to an individual.
16

 This trend has 
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gradually faded away and land can now be allocated to an individual.
17

 Before westernization was gradually 

introduced in the indigenous African society there was in place an acceptable and well-established indigenous land 

tenure system, which was economically, culturally and politically satisfactory.
18

  With the advent of colonialism, 

the English legal system was introduced. The customary land tenure system was well organized and every one had 

well defined interests in land even though they co-exist on the same parcel of land.  No one could alienate family 

property or whatever interest he had in land without the knowledge and consent of the family member’s particular 

the family head.
19

 The interests in land could be transferred to the owner’s heirs as family property upon his demise 

or this right could be transferred absolutely during his lifetime.
20

 The rights to use and transfer land determined 

who could use the land, the duration of use and under what conditions such land was held.
21

 

 

Before the advent of colonialism there was a dual practice of land tenure system in Nigeria. As a result of the 

Fulani Jihad in the northern parts of Nigeria, land was vested in the Emir who held it in trust and subsequently 

alienated same to the people. In the south as stated in the preceding paragraph, land was held in trust for the people 

either by the community, elders, headman, chiefs or family. The customary law rules in the south were as diverse 

as the many ethnic groups that existed. The advent of colonialism saw to the enlargement of the dual land tenure 

system that existed into four systems; which are Land tenure under the English law, Land Tenure under State laws, 

tenure under Land Tenure law and land tenure under customary Law.
22

 The English land tenure was gradually 

introduced in Lagos through the various Crown Grant laws.  The Received English Law dates back to as far as 

1860 when Ordinance No 3 of that year introduced English law into the Colony of Lagos.   In Folarin .v. Durojaiye 
23

, Oputa JSC (as he then was) stated: ‘Our colonial contact with England exposed us to the English common Law 

and Statutes of General Application. There is nothing to be ashamed of; or apologetic about our assimilation of the 

positive aspect of the Received English Law into our corpus juris. After all English law was highly coloured and 

radically influenced by Roman law as England was once a Roman Colony and the American Restatement bears 

visible clear scar and easily discernible marks of its English Common Law origin. Similarly in the case decided by 

Uwais CJN (as he then was) Attorney General of the Federation .v Attorney General of Abia State
24

, the learned 

justice said: 

 

‘Historically, the British ruled their colonies by introducing English laws to the colonies. Most of the colonies in 

Africa including Nigeria were either conquered or ceded colonies or protectorates and trust territories. English law 

was introduced in those colonies by express enactment, the legislation provided for the introduction in those 

colonies by express enactment, the legislation provided for the introduction and observance of English law. Such 

legislation was made by the Crown by Order-in-Council, acting by virtue of prerogative, or powers conferred by 

the British Settlements Act, 1887 (for settlements) and by the Foreign Jurisdiction Act, 1890 for protectorates, 

protected States and Trust Territories, that is the former mandated territories. In the alternative, English law was 

introduced by the colonial legislature by means of local legislation through Ordinances, Proclamations, Acts etc. by 

virtue of the powers granted to such legislature by the crown, English law was introduced into West African 

territories (Ghana and Nigeria) by this means. In this case the authority for the application of English law is to be 

found in such enactment as the Supreme Court Ordinance of Nigeria…the amount of law received was the 

Common law, Doctrines of Equity and Statutes of Application.
25

  The outcome of this western influence was 
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disastrous and hindered conveyance
26

 where the courts all gave divergent decisions with respect to transferring 

customary land title in fee simple. The courts had to determine whether an owner of land held under customary 

law, could only convey a customary title. All land comprising the colony of Lagos was declared Crown land and 

land was divided into various settlements through various Crown Grants. The possibility of taking over the powers 

from the Oba of Lagos who was the traditional head of the community was doubtful as land was vested in the white 

cap chiefs (the Idejos)
27

. The implication is that King Dosumu had no land to cede under the 1861 treaty since he 

lacked the initial power to transmit such land except with the approval of the white cap chiefs. From a plethora of 

cases, it can however be argued that the treaty was only limited to the sovereign rights of the Oba and had nothing 

to do with the proprietary rights of the landowners in Lagos.
28

 This situation led to the dual application of 

traditional and the received land tenure which was subsequently introduced in other Southern parts of Nigeria as 

people were desirous for a degree of certainty based on the fact that land held under English law was capable of 

being registered. 

 

It is in the writer’s opinion that the subsequent change of land tenure from customary tenure to the English system 

by the colonial masters was not borne out of a sincere purpose. The fact that alienation of land was almost 

impossible and foreigners were not allowed any form of control over the land probably necessitated the 

introduction of the English law. The colonial masters through a gradual process levelled many allegations against 

the customary law tenure system, describing customary land tenure as archaic, primitive, confused, hodge-podge 

and not performing to the expectations of the contemporary Nigerian society.
29

  The colonial masters were 

desperate to expand their trade and explore the natural resources which were in abundance in the colony. In Lewis 
v. Bankole, Speed J stated‘.... I must not be understood to be saying that your customary law is timid, barbaric and 

archaic. There are a lot of its principles that are admirable even to those who are not makers of it. But certainly 

there are many objectionable features in it. The earlier the courts or the legislature give them some coup-de-grace 

the better’.
30

 History has it that the colonial masters came under the guise of introducing western education and 

religion.
31

  They could have hardly achieved this without abundance of land. The most controversial issue with 

respect to a valid alienation of land under customary law, which was the concurrence of agreement between the 

family head and the family members gradually shifted to a consideration of the conditions for validity. 

 

3. Alienation of Land and the Rule of Quic Quid Plantator Solo Solo Cedit under English law 

Having explained the definition of land in its natural sense and understanding the natural and artificial content of 

land which include land as the earth surface, subjacent things of physical nature and things attached to land,
32

 it is 

pertinent at this point to dwell on the crux of this paper which dwells on things attached to the earth surface. The 

question that has raised several controversies bothers on the ownership of land and things attached unto such land, 

such as trees, crops, mineral resources where developments on the land were made by someone other than the 

owner of the land. The principle quic quid plantatur solo solo cedit  applied under the English law and provides 

that whatever is affixed to the soil, belongs to the soil), is applicable in this circumstances. It is a basic Roman law 

principle adopted into Common law.In Nigeria, the courts have constantly applied the rule of this principle when 

faced with ownership of land and things attached to the land. Section 15 (a) Land Use Act, 1978 expressly gives 

credence to the application of this maxim. The Section provides that during the term of a statutory right of 

occupancy, the holder shall have the sole right to and absolute possession of all the improvements of the land’. This 
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provision is made irrespective of the fact that Section 1 of the same Act provides that all land comprised in the 

territory of each State vest in the governor of that state and shall be held in trust and administered for the use and 

common benefit of all Nigerians.
33

 In Francis v. Ibitoye
34

, the parties were in the process of concluding a contract, 

though some consideration had been remitted. Meanwhile the sum of twenty six pounds had been paid, and the 

plaintiff went ahead to erect a structure on the land. His case against the defendant when challenged was for a 

refund of cost of the erection and the twenty six pounds remitted earlier to the defendant. The trial court relying on 

the rule held that a building erected in such circumstances became the property of the land owner. The court further 

held that there was no obligation to compensate the builder. 
35

 It is however important to note in the above 

mentioned case
36

 that customary law was not applied in arriving at the court’s decision. What the trial judge did 

was that he investigated the case and applied the rules under the English law. The fact that the parties are Yoruba, 

did not translate to the fact that their customary law was applied. Going through the case thoroughly, there is 

nowhere, customary law was specifically pleaded and this remains a condition precedent before a customary law 

can be applied in a case. No doubt this case was seriously criticized by some legal luminaries. Professor T.O Elias 

was of the view that the plaintiff in Francis v. Ibitoye
37

 ought to have been awarded some form of compensation.
38

 

Another scholar passionately rebuked the judgment of the court in the same case and went down memory lane. He 

described the situation in ancient times and stated that when controversies like this occurred, the house of the tenant 

could be burnt to the ground. However in recent times, a reasonable form of compensation could be paid to the 

tenant by his overlord or the tenant may have the house sold to anyone that his overlord approved off, with the aim 

of getting back whatever he must have invested on the land.
39

 In N.E.P.A v. Amusa
40

 the trial judge adumbrated the 

rule when he acknowledged that the maxim remained a good law.  He stated further; ‘…It is a general rule of great 

antiquity and it means that whatever is affixed to the soil becomes, in contemplation of law, a part of it, and is 

subjected to the same rights of property as the soil itself. Thus, if a man builds on his own land with the materials 

of another, the owner of the soil becomes in law, the owner also of the building. Similarly, if trees were planted or 

seeds sown in the land of another, the owner of the land became the owner also of the trees, plants or the seeds as 

soon as they are rooted…’. 

 

From the forgoing it is settled law that the maxim is not subject to controversy under the English law and has been 

accepted as a law model. However the application of the maxim under the customary law has been subjected to 

severe academic criticisms as there are divergent opinions with respect to the application of the maxim under the 

customary law.  

 

4. Application of the Maxim Quic Quid Plantaor Solo Solo Cedit under Customary law: Matters Arising 

It is important that a brief definition of customary law be given, before addressing the applicability of this maxim 

under the customary tenure system. Customary law has been defined by various scholars and legal luminaries to be 

the law that regulates the way of life of group of people which is not the Common Law (of England) and not been 

enacted by a competent legislation in Nigeria.
41

 Lloyd defines customary law as unwritten law based on neither a 

code nor upon a case law of precedents, customary law is the ancient law that has always been observed, it is 

supposed antiquity is the basis for its authority.
42

 It is worthy of mention that Nigeria as a State is made of over 250 

ethnic groups; hence it can be said affirmatively that there exists over 250 customary law practices existing 

simultaneously in the plural society like ours. The applicability of the maxim to customary law had be subjected to 

so many arguments by legal scholars and jurists who had variously argued for and or against the rule. Some of the 

divergent opinions held by these scholars will be examined to help in understanding why they belong to the various 

schools of thought. However it is expedient to state from the onset that judicial precedents existing with respect to 

this maxim do not expressly support the applicability or otherwise of the doctrine to customary land law. One of 

the few cases bothering on the issue of ownership of land and things attached to the land is Agbada Okioko v. Ozo 
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Esedalue where the Supreme Court determined an issue based on customary pledge. The court held that the pledgor 

of a land owned all improvements made on such land after redeeming the pledge.
43

 

 

Coker in his writings is of the opinion that the maxim applies in Yoruba native law and custom when he said, ‘land 

is by far the simplest object of property in any system of jurisprudence. In this connection also, land in any 

application of the term includes buildings thereon. The maxim quic quid plantatur solo solo cedit which is a maxim 

of most legal systems is also a part of Yoruba native law and custom’.
44

  In pursuant of his claim, he relied on some 

cases such as Ballie and ors v. Offiong and ors
45

 but on an intimate study of the case reference was hardly made 

nor canvassed all through the case by the court except in the cases of Owoo v. Owoo
46

 where the court held that 

family property remained a family property irrespective of the fact that a family member re-built a house on the 

land. The principle adopted in Owoos’ case was not adopted in Santeng V. Darkwa 
47

where the judge observed that 

when a house was built on the ruins of a family property did not automatically   stamp out the status of the house as 

family property, the site on which the house was built remains family property. The authors of this article herein 

strongly disagree with Coker’s submission having made specific reference to the Yoruba. The maxim cannot be 

said to apply to the Yoruba people as land transactions under customary law have always specified that the land is 

different from whatever was attached to the land.
48

 Evidence abounds to the fact that in practice prospective land 

buyers were informed from the onset that they had to pay a specified amount for things attached to the land after 

payment for the land. 

 

Similarly Olawoye postulates that, ‘for the sake of commerce, the law does not distinguish between the ownership 

of the soil and the ownership of the fixtures thereon. He posits that Coker’s position on the maxim should be 

preferred. The principle, quic quid plantatur solo solo cedit applies’,
49

 according to Olawoye’s submission cannot 

be said to be true about customary land tenure. In his own case, his submission could in the opinion of the writer be 

considered general. The validity of this statement is however in doubt in view of the fact that Nigeria comprises 

several ethnic groups with divergent customary practices. Umezilike is of the position that the maxim is not of 

general application in Nigeria, that Cokers’ submission is inconsistent with authorities and the general principle of 

customary law of the Yoruba, Ibo and other people of Nigeria.
50

 He states further that economic trees and other 

things on the land may be owned separately from the land on which they stand and may be transferred apart from 

the land.
51

 Nwabueze adopted a much more liberal and diplomatic approach in his submission, though it appears to 

be inclined with submissions of Coker and Olawoye.  He stated that the practice is also applicable under customary 

law, but not in its strict sense. The test is subjective and depended on the situation in each case. Another factor to 

be considered is the statutory enactment modifying the operation of the maxim. Lloyd
52

 and Obi
53

 however hold 

divergent views with respect to the applicability of the doctrine under customary law. Both scholars are strongly of 

the opinion that under customary land tenure physical land is different from improvements made thereon. Lloyd 

and Obi’s submission was adumbrated by Niki Tobi in his judgment when he summarized the position of the two 

divergent positions thus; ‘Although judicial opinion on the issue is not uniform, there is more support of the 

opinion that the maxim applies in Nigerian Customary Law. It will be inequitable to contend otherwise. It would 

appear however that the maxim will not apply under customary law if improvements are made on the land with the 

permission of the owner of the land. In that case, customary law draws a clear distinction between the land and the 
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land and the improvement made thereon’.
54

 Niki Tobi states further, that the rule though applies under customary 

law, but depends on the circumstances of the case. Where a person builds a house on a land without the consent of 

the owner, and after the owner has protested severally, will ultimately loose the property to the owner of the land at 

the suit of the owner as the maxim applies. Onwuamaegbu,
55

 is also of the position that the maxim does not apply 

to customary tenancies in Nigeria because it is native law. 

 

Having intimately scrutinized the various conflicting submissions made by learned scholars and jurists about the 

applicability the doctrine to customary law, it is expedient to submit at this point that the writers align their 

thoughts with those of Lloyd, Obi, Umezulike and Niki Tobi. The Supreme Court decision in Okoiko v. Esedalue
56

 

where it held inter alia that the maxim applied to customary cannot be said to be the true position of the land.  The 

same Supreme Court in its subsequent decisions in 1980 and 1988 respectively
57

 never made reference to Okoikos 

case.
58

 Okanny is of the position that the law is not as settled as the Supreme Court appears to make it. Under the 

customary tenure system, proprietary and ownership interests are the focal points of reference and importance. 

Land rights can be literally said to exist in different degrees all denoted by the word ‘title’. Legally title can be 

referred to as an existence of facts from which the right of ownership and possession could be adduced. 
59

 The use 

and control of whatever title a person may possess in land is protected by law and these rights display the degrees 

of autonomy over the land. In Odunlayi v. Soroyewun,
60

 Hallininan J. held that the purchaser of a family land 

acquire a right to demolish a house and remove materials but could not as against the family assert a right to use 

and occupy the house on family land. This case buttresses the writer’s opinion on the application of the maxim to 

customary law but however encourages equity to come into play by compensating the tenant.
61

 

 

5. Conclusion and Recommendations 

The application of the doctrine to customary land tenure has about lots of controversies. Legal scholars and jurists 

have made divergent positions on the application of the doctrine to customary law.
62

 However it is important to 

emphasize that the meaning of land and what constitutes land has different meanings and interpretations to so many 

people.   Ownership and proprietary interests are fundamental issues under both systems of land tenure but more 

pronounced under customary law.  The relationship between customary land tenure and English tenure cannot be 

overlooked, but the fundamentals they seek to protect are at variance. Under the indigenous customary land tenure, 

land is defined to suit the culture and way of life of the people. The applicability of the doctrine is a contention with 

no immediate resolution at the moment and has led to a series of divergent opinions as established in the body of 

this paper. It is our firm resolution having examined the possible application of the maxim to customary land tenue, 

that the maxim cannot be seen to strictly apply under customary law except where obvious evidence abounds that 

the owner of a disputed land had acquiesced his right. We urge the Supreme Court to take definite position on the 

application of the maxim to customary land tenure. The courts should stop relying on their speculations on what the 

law should be and call upon expert evidence when the need arises. The position under the customary law denotes a 

sharp contrast to what exists under the English law.  It is recommended that the Supreme Court should come out 

with a clear position on this doctrine of quic quid plantatur solo solo cedit. This can however be achieved by 

engaging customary law experts to illuminate the distinctiveness of the customary and English land tenure. It is 

important to appreciate the nature and rule with respect to fixtures under the customary law. The approach adopted 

in Omolowun v. Olokiude
63

 in which the equitable principle was adopted be utilized by the courts in their decisions; 

in which case the interests of the overlord and the tenant will be protected. Customary law should be codified for to 

aid certainty of the laws. Whenever the courts are faced with issues bothering on the application of the maxim to 

customary law, it is absolutely necessary to call expert evidence to prove the customary law in issue. When this is 

done the core ideas or the rights which both systems seek to protect, the possible technicalities envisaged, will 

determine the extent of the applicability of this maxim. 
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