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TRAFFICKING IN WOMEN AND CHILDREN: WHAT LAW CAN DO?*

Abstract

Trafficking of women and children has become a cause of serious concern to the world and the crime is perpetuated by some very
powerful syndicates. The study evaluates the international and Nigeria’s legal framework to fight the menace. The aim of the study was
to examine trafficking of women and children and what the law can do to protect them. The research methodology was doctrinal
approach, using expository and analytical research design. The main sources of data collection were various legal literatures, both from
the physical library and the e-library. It was observed that the laws have not been able to adequately stem the tides of the crime,
considering its rising profile in recent times. It was recommended among others that Nigerian governments are to cooperate with
international community to protect victims of trafficking.
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1. Introduction

Human trafficking is a global problem affecting people of all ages especially women and children. It is estimated that 1,000,000 people
are trafficked each year globally.! The United Nations divides human trafficking into three categories; sex trafficking, labour trafficking
and removal of organs.? Despite the fact that Nigeria has signed and rectified the United Nations Protocol to Prevent, Suppress and
Punish Trafficking in Persons especially Women and Children, trafficking still rears its ugly head in Nigeria. However domestic
legislation and legal practice in the area of trafficking remains erratic.® The aim of this paper is to evaluate international and Nigeria’s
efforts towards combating trafficking of women and children using the instrumentality of the law; interrogate the effectiveness or
otherwise of the national and international legal framework for women and child protection. The most prevalent form of human
trafficking that results in servitude, is the recruitment and transport of women and children into the international sex industry. Victims
of sexual slavery are often manipulated into believing “that they are being relocated to work in legitimate forms of employment. Forced
labour is another form of modern involuntary servitude. Debt bondage (also called peonage) and domestic servitude are the enslavement
of people for unpaid debts. The victims are required to work for excessive periods of time under extremely hazardous working conditions
and for little or no wages. Another recent and highly controversial occurrence involving human trafficking is the abduction or deception
that results in the involuntary removal of bodily organs for transplant. For years, there have been reports from China that human organs
were harvested from executed prisoners without consent of family members and sold to transplant recipients® in various countries. One
hospital in Durban South Africa pleaded guilty to 109 counts of illegal organ transplant. What can the law do to combat this menace?

2. National Legal Framework for Combating Trafficking of Women and Children in Nigeria.
Nigeria enacted a comprehensive legal framework to prevent and combat trafficking of women and children.

The Nigerian Constitution

Trafficking of women and children involve the violation of fundamental human rights. Many women and girls that are trafficked lost
their lives. Many died in the deep sea during transit, many women and girls are raped to death and others die out of starvation. Many are
brutally murdered by the perpetrators in order to harvest their organs. All these acts are prohibited by the constitutions; right to life 7,
right to the dignity of the human person?®, right to personal liberty® right to private and family lifel® right to movement!! and Section 42
specifically prohibits any form of gender discrimination against women or girl child. However, the vulnerability rate of women and girl
child to trafficking as opposed to men and boy child counter points to the irresistible conclusion that the age long customary belief that
women are chattels is still very much with us.*? These rights are fundamental rights that are enforceable in the Nigerian Courts.*® Nigeria
is a signatory to many treaties and conventions which contain provisions for the protection of the rights of trafficked persons. Nigeria
has ratified a good number of these conventions, but Section 12 of the Constitution prevents enforcement of all treaties ratified but not
domesticated'#and also the enforcement of chapter two of the constitution is also prohibited.*
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Trafficking in Persons (Prohibition) Law Enforcement and Administration Act 2015
The Trafficking in Persons (Prohibition) Law Enforcement and Administration Act 2015 (hereinafter referred to as the NAPTIP Act) is
specific to trafficking. Evidently, the UN Protocol to Prevent, Suppress, and Punish Trafficking in Persons, Especially Women and
Children Supplementing the United Nations Convention Against Transnational Organized Crime (2000) (Palermo Protocol) influenced
the drafting of the NAPTIP Act and as can be seen from Section 81 that incorporates the universally accepted definition contained in
Article 3 of the Palermo Protocol with some slight changes. The Act defined ‘trafficking’ as follows:

Trafficking or Traffic in persons shall mean the recruitment, transportation, transfer, harbouring or receipt of persons

by means of the threat or use of force or other forms of coercion, abduction, fraud, deception, the abuse of power of a

position of vulnerability or of the giving or receiving of payments or benefits to achieve the consent of a person having

control over another person or debt bondage for the purpose of placing or holding the person whether for or not in

involuntary servitude (Domestic, sexual or reproductive) in forced or bonded labour, or in slavery-like conditions, the

removal of organs or generally for exploitative purposes.

The Act criminalizes commercial carriers who transport trafficked victims with the knowledge of the trafficking transactions. However,
the element of establishing the ‘guilt knowledge’ may be difficult to prove in order to obtain the conviction of a commercial carrier.6
The 2015 Act expressly prohibits all acts of human trafficking within and outside Nigeria'’. The offence of human trafficking is
committed when a person abuses the position of another person’s vulnerability in order to exploit such victim.*® Section 13 (1) prohibits
all acts of human trafficking in Nigeria, the penalty is 2 years imprisonment or fine of N250,000%°. Consent of the victim of the crime is
not a vitiating factor at all. The Act criminalizes importation and exportation of person to/from Nigeria with intent that such a person
would be coerced into prostitution or other forms of sexual exploitation. The penalty is 5 years imprisonment and fine of N1,000,000.2°
Furthermore, procuring any person below the age of 18 years for debt bondage, or an illicit sexual intercourse the penalty is 5 years
imprisonment and a fine of N500.000.2* In the case of a child the law is strict. Accordingly, the receipt of a child for any exploitative
purposes whatsoever, is tantamount to human trafficking even if it does not involve the use of threat, abduction, fraud, deception and the
abuse of power or position of vulnerability of the child or where the minor would be forced into prostitution. The penalty is 7 years
imprisonment and a fine of N1,000,000.22 Moreover, where a minor has been procured and harboured in a brothel in order to engage in
a pornographic activities, the perpetrator is liable to7 years imprisonment and a fine not less than N1,000,000.2 If it is established that
the perpetrator administered hard drugs on the victim, in order to stupefy the victim, an additional jail term not less than 1 year would
ensue.?*Organizing foreign travels to promote prostitution attracts 7 years and fine not less than N1,000,000.2° Heavier monetary fines
are imposed in cases of procuring any person for armed conflict, the penalty is 7 years imprisonment and a fine of N1,000,000.% All
persons involved in the entire transaction of organ removal would also be charged with the crime. The penalty in each case is 7 years
imprisonment and a fine of N5,000,000.2"This particular prohibition on trafficking for purposes of organ removal is in tandem with the
Palermo Protocol which Nigeria is a state party.

Furthermore, the Act prohibits the exploitation of a child below the age of 12 years who is engaged as domestic worker.? Subjecting a
child to hazardous work is criminalized by the Act.?®> Many young children are subjected to all forms of inhuman treatments as house
helps.®® A guardian, who reneges in this obligation, is liable to 2 years imprisonment.3! In cases where the child has been abused sexually
or suffers grievous bodily harm, the punishment is a jail term of 3 years.3?Other acts that are criminalized by the Act are conspiracy,
escape or aiding and abetting escape is liable on conviction to a jail term of 5 years.® The Act criminalized attempt to commit an offence
under the Act,3* this makes it easier to prosecute offenders without having completed the transaction.®> Again, all commercial carrier
airlines operators, sea vessel operators, tour operators and travel agents are under obligation not to aid the commission of the prohibited
acts.3®A breach of this provision attracts a fine of N10,000.000.8” Any Nigerian, who has been convicted under the Act, would forfeit
his international passport®® and all his assets and property, to the Victims of Trafficking Trust Fund. The foregoing improvement in the
penalties in the 2015 NAPTIP Act, is a demonstration by Nigeria to comply with international best practices as far as human trafficking
is concerned.
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Child’s Rights Act 2003 (CRA)

Section 277° of the CRA defines a child as a person below the age of eighteen years. Section 144! of the CRA prohibits separation of a
child from his or her parents against their will, except for the best interest of the child*? Section 28 of CRA which is replica of Section
59 of the Labour Act prohibits exploitative and forced labour of children and the penalty is 5 years imprisonment or N50,000 fine.*
Section 30 of the CRA hazardous work and the penalty is ten years imprisonment.** Sections 31 and 32 of the CRA prohibit unlawful
sexual intercourse with a child, other forms of sexual abuse and exploitation and the sanction is 14 years or life imprisonment as the case
may be.*> Section 34 of CRA prohibits recruitment of children into the armed forces in accordance with ILO Convention 182. A 12-
year-old boy from Sierra Leone whose parents were killed was drugged and forced to join armed conflict.*® Recently in Nigeria,
immigration officials arrested a security man at the Banki border who was trying to traffic young secondary school boys into Chad to
join the Chadian rebel army.#” Section 144 of the CRA places a restriction on inter-State adoption; this exposes children to the danger
of human trafficking. It provides as follows: Except with a license, any person that permits a child to be given to a person outside the
state in which the adoption order was made*® is liable to a fine of thirty thousand naira or one year imprisonment or both.*® A person
who permits a child to be given to any person outside the State>® or Nigeria®® in which fostering order was made is liable to ten% or
fifteen®® year’s imprisonment respectively.

3. International Legal Framework for Combating Trafficking of Women and Children in Nigeria

Convention on the Rights of the Child

The 1989 Convention was the first legally binding International Convention to protect the rights of children.5* The convention recognizes
children’s rights affected by armed conflict, child labour, sexual exploitation and other human rights violations®® This convention consists
of 54 Articles but Articles 1,3,11,21,32,33,34,35,36,37 and 38 which deals with trafficking of children will be deliberated upon. Article
156 defines a child to mean every human being below the age of 18 years, unless majority is attained earlier.5” Article 3 of CRC®® provides
that in all actions concerning children, the best interests of the child shall be a primary consideration. Whatever decision that is taken
must be for the child’s best interest.>® Article 11 of CRC®? provides measures to combat the illicit transfer and non-return of children
abroad. Article 21 of CRCS! links to Article 3 which permits the best system of adoption for the child. Moreover, CRC protects the child
from hazardous work 52 illicit use of narcotic drugs and psychotropic substances ®3sexual exploitation®, sale of children® other forms of
exploitation prejudicial to the child’s welfare.® torture®” Article 38 of CRC®® require state parties to respect the international humanitarian
law applicable to children in armed conflict, an instance is where a female child victim, who was trafficked and used as a barmaid, was
asked to ‘attend to the customer’s need behind closed doors’.5° All feasible measures must be taken to ensure the protection and care of
children who are affected by an armed conflict.”

Worst Forms of Child Labour Convention 1999 (No. 182)
It is one of the eight ILO Fundamental Conventions.”* The Convention comprises of 16 articles but Articles 1 to 7 will be reviewed.
Article 172 prohibits and eliminates worst forms of child labour.. It prohibits the use of children in armed conflicts, prostitution and
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pornography, drug trafficking and dangerous work.”?According to the ILO, the proportion of child labour fell by almost 40 percent
between 2000 and 2016 as the ratification rate increased and countries passed laws and policies, including the minimum age of
employment.”* Convention N0.182 has become the fastest ratified agreement in the United Nations history.” Article 276 provides that a
child a person under the age of 18 years. Article 377 provides that the worst forms of child labour comprises of all forms of slavery, debt
bondage, forced labour, prostitution, pornography, drug trafficking and dangerous work. Article 4’® provides that the type of work
referred to under Article 3 (d) shall be determined by National Laws or competent authority. The ILO also adopted the Worst Forms of
Child Labour Recommendation No. 190 in 1999 which defined worst forms of hazards faced by children at works,®such as sexual abuse,
underground work, dangerous machinery, unhealthy environment, hazardous substances and working for long hours.8 Article 58'enjoins
member states to monitor the implementation of the provisions and eliminate worst forms of child labour®? by applying penal
sanctions®and recognizing the importance of education®, and must provide free basic education and vocational training for children
which will remove the worst forms of child labour.%

Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and Children, Supplementing the United
Convention against Trans-national Organized Crime (2000) (Palermo Protocol)

Article 1 of the Protocol deals with the general provisions and it provides that, this protocol supplements the United Nations Convention
against Transnational Organized Crime.® The provision of the Convention shall apply mutatis mutandis, to this protocol unless otherwise
provided herein.®” The purposes of the protocol as set out in Article 2 are;® to prevent and combat trafficking especially women and
children, assist victims and encourage cooperation among states. The convention deals with the following; definition of trafficking®,
assistance to victims of trafficking® voluntary repatriation,® interest and welfare of children should be of paramount consideration.®?
Nigeria is one of the first countries in Sub-Saharan Africa to ratify and domesticate Palermo Protocol, which shows their political will
to combat trafficking in person especially women and children. The definition in the Protocol within the ambit of trafficking included
parents or guardians who give out their children.®® A child shall mean any person under 18 years of age.% The Palermo Protocol provides
for the recovery of properties of the trafficker.%

Optional Protocol to the Convention on the Rights of the Child, on the Sale of Children, Child Prostitution and Child
Pornography

The 2000 Protocol was adopted to consolidate the existing laws and combat the trafficking in children, sale, prostitution and child
pornography which was not adequately addressed by the Convention on the rights of the Child. This Protocol consists of 17
articles.®®Article 1 prohibits sale of children, child prostitution and child pornography.®” Article 2 gives the definition of the concept of
sale of child, child prostitution and child pornography.®® Article 3 paragraph 1, requires state parties to incorporate these laws under its
Criminal or Penal Law.% Paragraph (2) prohibits an attempt to commit the crime, Paragraph (3) provides for penalty for offences stated
in Article 3(1). Paragraph (4) provides for the States Parties obligation to establish the liability of legal persons for offences established
in paragraph (1) while Article 3 Paragraph (5) urges State Parties to ensure adoption of a child is in conformity with applicable
international legal instruments.1° Under Article 4(1), State Parties are required to establish jurisdiction over the offender referred to in
Article 3 paragraph 1'% Article 5 subsections (1) to (5) of this convention deals with extradition of offences. Articles 5, 6 and 7 provide
for offences, seizure and confiscation of goods, assets and other instruments used to commit the offences stipulated??Avrticle 9 requires
State Parties to adopt laws to prevent the above offences. Under Article 10(1) to (4) the protocol supports the Millennium Development
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Goal 8, that support International Cooperation to prevent, investigate, prosecute and punish offenders of child pornography and sale,
child prostitution and sex tourists. The promotion of International cooperation shall be within state authorities together with the national
and international non-governmental organization.® It also promotes international cooperation to assists child victims in their physical
and psychological recovery, social reintegration and repatriation'®, and also addresses the root causes of trafficking like poverty and
underdevelopment.’% These factors contribute to the vulnerability of these children to be sold and used for child prostitution,
pornography and as sex tourist. Also State Parties are required to provide financial and other support.1% The major loophole of this
protocol is that it did not use the word ‘child trafficking’ in all its provision and did not define trafficking rather, it defined sale of
children, Child Prostitution and Child Pornography. They mean different things and cannot be seen as connoting the word trafficking.

4. Conclusion

One of the biggest issues preventing effective development of many nations today is trafficking of women and children. However women
and children made up the majority of victims that NAPTIP recovered in 2019, 44% of the rescued people were women whereas 6% were
men, nearly 75% of the youths who were rescued were girls. Human Trafficking laws need continuous amendment to have stiffer
sanctions to meet with the ever changing strategies of traffickers. There is need to amend the anti-trafficking laws to remove sentencing
provisions that allow fines in lieu of imprisonment for sex trafficking crimes. There is need to assist survivors by encouraging their
reintegration into their community. The government should adopt or strengthen legislative, educational, social, cultural and penal
legislation including through bilateral and multi-lateral cooperation to discourage all forms of exploitation of persons especially women
and children which may lead to trafficking. There should be public sensitization and awareness of the public
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