OBUKA: Evaluating the Legal Status of Next-of-Kin under Nigerian Law of Succession

EVALUATING THE LEGAL STATUS OF NEXT-OF-KIN UNDER NIGERIAN LAW OF SUCCESSION*

Abstract

This paper appraises the controversy surrounding the status of next of kin as a beneficiary under the Nigerian law of succession. The
paper finds that contrary to the legal position of next-of-kin, the view that the common man widely holds is that an appointment of one
as a next-of-kin automatically qualifies the person as a beneficiary of the estate of his appointer. The paper argues that unless entitled
as an heir under customary law or appointed as a beneficiary under a will, a next-of-kin does not have an automatic right of inheritance.
The paper employs a doctrinal methodology. The necessity of establishing the accuracy of the findings is the justification for maintaining
that unless otherwise appointed a beneficiary under a will or on intestacy, a next-of-kin does not simpliciter have an automatic right of
inheritance.
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1. Introduction

The question of the status of next-of-kin regarding inheritance has been one of the burning issues bedeviling families on the death of
their loved ones. This comes to the limelight in Nigeria and other jurisdictions when the inheritance of property or money is at stake. A
notion that many Nigerians widely hold is that a person’s next-of-kin automatically qualifies as a beneficiary on the death of that person
whether testate or intestate. LAlso, the belief and understanding of the term have made many people shy away from the need to make a
will, on the assumption that mere mention of their next-of-kin suffices when they die. This is because they think that appointing a next-
of-kin is a way of endorsing a beneficiary.? This view has gained so much traction in recent times that an average Nigerian is very
mindful of whom he appoints as his next of kin. Usually but not always, persons appointed to this post are close family members or
friends who the appointer holds dearly to his heart. In the mind of the appointer, his next-of-kin is someone who steps into his shoes
when he passes on. Unfortunately, the position of the law regarding next-of-kin is different from the meaning ascribed to the term by a
common man. This has caused so much tension in families between beneficiaries and persons named as next-of-kin upon the death of
the appointer especially where the next-of-kin is a close relative of the deceased. It is this controversy that has warranted an examination
of the status of a next-of-kin under the Nigerian law of succession. The paper is divided into five parts. Part one is the introduction and
it gives a general background to the paper. Part two examines the nature of succession in Nigeria and the law governing succession in
Nigeria. Part three discusses those entitled to inherit properties in Nigeria. Part four appraises the status of next of kin under the Nigerian
law of succession. Part five concludes the work by advocating that individuals who desire their next-of-kin to inherit their properties
should clearly state so in their wills

2. Nature of Succession and Inheritance under Nigerian Law

Succession to and inheritance of parents’ property is as natural as man and the universe.® The rights and obligations of the children to
their parents’ property are put in abeyance while they are alive, but such rights and obligations take effect after the demise of the parents.*
According to Animashun & Oyeneyin,’ succession is the passing of possessions to persons upon the demise of the proprietor of the
possessions. The Black’s Law Dictionary® defines Succession as the transmission of the rights and obligations of the deceased to the
heirs. It also signifies the estates, rights, and charges that a person leaves after his death, whether the property exceeds the charges or the
charges exceed the property, or whether he has only left charges without any property.” According to Justice Bello®Succession can be
loosely defined to mean inheritance, the right to inherit, the order in which inheritance is bequeathed, and the condition precedent under
which one can succeed another. The law of succession therefore is all about the transfer or devolution of property on the death of an
owner to another, his heir.?

One thing that stood out in the definitions above is that it is not only property that is being transferred by the deceased, he also transfers
rights and charges or obligations to his heirs. Inheritance on the other hand is an estate or property which a man has by descent as heir
to another, or which he may transmit to another, as his heir.1° Succession and Inheritance therefore have one common denominator which
is the transfer or handing down of property from a deceased to his heirs or beneficiaries. In this work succession and inheritance will be
used interchangeably.

Nigeria is a multi-ethnic country with over 250 ethnic groups. The patterns of inheritance and succession under customary law in Nigeria
have almost as many variations as there are ethnic groups in the country.'* The law of succession and inheritance in Nigeria reflects
Nigeria’s plural legal system. Indigenous customary law developed rules of inheritance for intestacy which is predominantly that
inheritance is by blood.™? Thus an illegitimate child or a stranger cannot inherit under customary law. 2 This is not to say that the concept
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of testate succession was completely unknown to customary law. Indeed customary law recognized death bed declarations or nuncupative
Wills made in anticipation of death so long as the declarant knows what he is doing, is aware of his properties and his beneficiaries and
the declaration is made in the presence of witnesses. The law of succession, therefore, transmits the rights and obligations of a deceased
person over his property or estate to his successors or heirs, through the distribution of his property, and regulates the administration of
the estate by his representatives and the state’s participation.'*

Succession in Nigeria may be testate or intestate. Testate succession refers to where the deceased left a valid will directing how his
properties will devolve upon his demise. Therefore testate succession is synonymous with Wills. A will has been defined as a disposition
or declaration by which the person making it, among other things, provides for the distribution and administration of his estate after his
death.!>The hallmark of a will is that it enables a testator subject to certain exceptions to give out his properties to objects of his choice.
These objects of his choice known as beneficiaries may or may not be family members. A testator can and oftentimes gives out his
properties to total strangers even to the detriment of family members.

Testate succession in Nigeria is governed by statutory law, customary law, and Islamic law. There is no uniformity in the laws applicable
to Wills in Nigeria. Originally, the Wills Act,® a statute of general application applied throughout the country until 1959 when the
Western Region of Nigeria enacted the Wills law of the Western Region of Nigeria.X” This law is a substantial re-enactment of the Wills
Act of 1837 and 1852 with some elements of the 1925 English Act. With the breakdown of the region into states, all the states carved
out of the former Western Region adopted the Wills Law with the result that each state now has its own Wills law modeled after the
Wills Law of Western Region 1959. Other states!® have enacted new Wills laws based on the report of the Nigerian Law Reform
Commission 1987.1°

Customary law equally recognizes the making of Wills which in most circumstances take the form of oral declaration made voluntarily
by the testator during his lifetime.?® This is otherwise known as a nuncupative Will. A nuncupative Will may be made while the testator
is in good health or in anticipation of death.?! It often goes beyond the disposition of property to other areas like directions as to the
mode of burial and funeral ceremonies to be performed for the testator.?? For a nuncupative Will to be valid, it must have been made
voluntarily by a person with a sound mind and memory, the subject matter must be disposable and identifiable, the beneficiaries must
be identifiable, and the disposition must have been done in the presence of witnesses.?® Islamic law like its counterpart recognizes the
making of Wills (Wasshiyyah) by Muslims in conformity with Islamic law. The basic principle of Islamic law of testate succession is
that a testator can only validly dispose of one-third of his property by Will and the remaining two-thirds is to be distributed as if he died
intestate. Equally, the testator cannot give preferential treatment to any of the children. Succession is intestate when the deceased did not
make a Will in his lifetime, or where the Will turned out to be invalid due to certain circumstances. Such as where the Will was not
properly executed, or the testator was not of sound disposing mind at the relevant time the Will was made, or the Will was made under
undue influence.?* There are three systems of law governing intestate succession in Nigeria. These are the English Common Law,
Statutory Law, Customary law, and Islamic law.?> The system of law applicable in any given case depends on the type of marriage
contracted by the deceased person.

The various Administration of Estate laws of the different States regulate intestate succession of individuals who are married under the
Act and died resident in those states. In Lagos State for instance the relevant provision is section 49(5) of the Administration of Estate
law.%8 It provides as follows:

Where any person who is subject to customary law contracts a marriage in accordance with the provisions of the

Marriage Act and such person dies intestate after the commencement of this law leaving a widow or husband or an

issue of such marriage, any property of which the said intestate might have disposed by Will shall be distributed in

accordance with the provisions of this law, any customary law to the contrary notwithstanding

The implication of the foregoing is that the relevant statutory law of one’s place of domicile determines the distribution of his estate
where a citizen of Nigeria is married under the Marriage Act, on his death intestate. The court in Obusez v Obusez?’ reiterated the
principle of law laid down in section 49(5) above and held that in the event of a spouse married under the Act dying intestate and being
survived by his spouse and children, the surviving spouse shall succeed to two thirds (2/3) thereof and this makes the spouse a beneficiary
of the estate and a qualified person to apply for Letters of Administration of the estate of the deceased spouse. Customary law governs
the distribution of estate of persons subject to customary law or married under customary law. Due to the multiplicity of ethnic groups
in Nigeria, the customary law applicable in any given case will be dependent on the intestate personal law or acquired personal law.?
Customary law laid down rules of succession and inheritance which in most cases follows the blood. Under this system, inheritance must
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follow a particular line of descent independent of the whims and caprices of the deceased. The deceased has no choice of his inheritors;
the law imposes heirs on the deceased. For Muslims, Islamic law which is their religion governs the devolution of their property on their
death intestate. Under this law, 2/3 of the estate of a Muslim must devolve according to Islamic law. It is worth noting that Islamic law
is the only law that provides for all the dependents of the deceased out of all the systems of law.?®

3 Beneficiaries under Testate and Intestate Succession

The persons entitled to succession of a deceased estate are known as beneficiaries. The Black's Law Dictionary®® describes a beneficiary
as one designated to receive something as a result of a legal arrangement or instrument. The court in Edem v. Etubom?3! described a
beneficiary in the following manner: ‘The essence of spending precious time to write a Will is to indicate in very clear terms those who
should benefit from the Will. For a person to qualify as a beneficiary in a Will or codicil, his name must be clearly spelt out.” In essence,
a beneficiary is specifically expressed to be entitled to the benefits of an act, document, or legal instrument under the authority of the
original owner.3? He is set to inherit something from an estate when someone else dies, such as money, possessions, real property, stocks,
and shares.®® These beneficiaries could be family members, friends, relatives, charities, institutions, organizations, pets, and even
inanimate objects. There is no law prescribing a limit to persons who can benefit from a testator unlike under intestacy where beneficiaries
or heirs are imposed upon the deceased by the law. An examination of the Administration of Estates Laws of the various States will
reveal that those who can inherit from the deceased are in this order; the surviving spouse together with the children of the deceased
inherits the estate to the exclusion of all others. If there is no surviving spouse and children, the parents of the deceased are next in line,
followed by the brothers and sisters of full blood, then uncles and aunts of the full blood, nieces and nephews, etc.3*

The above represents the position of the law where the deceased died intestate and is married under the Act. Where however the deceased
is subject to customary law or is married under customary law and died intestate his personal law determines his heirs.®® Due to the
multiplicity of ethnic groups in Nigeria, the customary laws applicable are as numerous as the various ethnic groups. In most of these
ethnic groups, inheritance is by blood. Under Yoruba customary law, for instance, the children of the deceased both males and females
are the beneficiaries of their intestate parents. They are entitled to inherit the estate of their deceased parents equally. No distinction is
made between males and females.*® This position contrasts with the position under ibo customary law where only the males were entitled
to inherit the estates of their deceased parents to the exclusion of their female counterparts.3” Daughters can only inherit cooking utensils
and other personal effects of their mothers. The position has changed to the extent that daughters can now inherit in 1bo land. The position
of wives under these two systems of customary law is the same. Wives are not entitled to inherit the estate of their deceased hushands.®
Instead, they are considered among the inheritable assets. It is worth noting that the position of women regarding intestate succession
under ibo customary has since changed following the recent Supreme Court decisions in Ukeje v Ukeje3® and Nweke v Anaekwe.*® Women
can now inherit the estate of their deceased parents and husbands. Under the indigenous native law and custom of the Hausas where
such is still applicable,** only the menfolk are entitled to inherit assets of their deceased parents. Daughters can only inherit cooking
utensils and other personal effects of their mothers. Islamic law is the only law that allows all the dependents of a deceased to inherit a
fixed proportion of the estate.*? Islamic law realizes the necessity to provide for all the dependents of the deceased who might likely
have suffered as a result of the demise of their loved one.

It follows from the above that, unlike the situation under Wills where a man can bequeath all his assets to total strangers, children are
the exclusive beneficiaries of the estate of a deceased person under the Customary Law.*® While some tribes do not discriminate between
the sexes of the children, some other tribes do.

4 Legal Status of Next-of kin under Nigerian Law

A next of kin has been wrongly misconceived as one who upon the demise of the deceased, inherits his estate both in real and personal.*
This explains why an average man on the street places so much reliance on who he bestows with such status.*®> Also, the belief and
understanding of the term have made many people shy away from the need to make a will, on the assumption that mere mention of their
next-of-kin suffices when they die. This is because they think that appointing a next-of-kin is a way of endorsing a beneficiary.*6 As we
shall see in this work a next-of-kin is simply the person to be contacted in cases of emergency or where the appointer cannot speak for
himself. Broadly speaking, a next-of-kin connotes a person’s closest relative(s), especially in official or legal documents.*’ It could be
his spouse, child, friend, or relations who could serve as the first contact if anything happens to a person electing him as his next of kin.
It could also be a person empowered to make decisions on behalf of another under an emergency or to provide necessary information.*
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Black Law’s Dictionary defines next of kin to be a person or persons closely related to the decedent (recently dead person) by blood or
affinity.*® Next-of-kin was defined in Joseph v Fajemilehin 0.0 & Anor® as follows:

Let it be placed on record that the term “next-0f-kin” can be used in three senses. Firstly, it can be used to simply refer

to the nearest blood relative or secondly, the person who to be notified in case of any eventualities of life such as an

accident, emergency or death. Secondly, he may be required to make medical decisions such as providing information

or consent for a person who is incapacitated or thirdly, the term can be used to refer to an heir

The Australian Court in Emsley v Young,>* held that it cannot be disputed that the primary meaning of the expression ‘next of kin’ used
simpliciter in a will is the nearest blood relation of the testator at the date of his demise. It follows from the above that a next-of-kin is
simply someone appointed to speak on one’s behalf when he cannot practicably speak for himself.

The Position of Next of Kin under Testacy

Testacy connotes that the deceased left a valid Will in his lifetime. As already noted, one of the advantages of making a Will is that it
enables a testator to choose his beneficiaries and the quantum of their inheritance. A Will also enables a testator to show gratitude to
objects of his choice. This means that a testator has wide latitude in determining the objects of his choice in the making of his Will. Thus,
only persons named as beneficiaries under a Will can inherit from the estate of the testator. These persons are not limited to family
members, as the testator has some measure of freedom to determine who his inheritors will be. A testator can give all his bounties to
charities, educational institutions, scientific and research organizations, churches, corporations, friends, etc. Equally one of the
characteristics of a Will is that it is ambulatory, meaning that it becomes effective and operational the moment the testator dies, and the
property of the testator can only be given out in accordance with the provisions of the Will, and not based on whether or not a person is
named as a next of kin by the testator.5? The ambulatory nature of a Will implies that the Will has effect only upon the death of the
testator, and only those named in the Will as beneficiaries can inherit the estate of the deceased. Furthermore, the gift to any beneficiary
who predeceased the testator will fail unless the testator carefully made provision for the fate of those failed gifts in the residuary clause
of the Will. The implication of the foregoing is that unless the next-of-kin is specifically appointed a beneficiary under a Will, he does
not have an automatic right of inheritance. He is at best the first person to be contacted in the event of any eventuality or emergency
concerning the appointer.

The Position of a Next of Kin under Intestacy
Intestacy is a condition of dying without a Will or where the W ill failed due to certain reasons. Unlike the position under testacy
where the testator chooses his beneficiaries, the law imposes beneficiaries on the deceased who died intestate. In determining how the
estate of the deceased who died intestate would be distributed, section 49 (5) of the Administration of Estates Law of Lagos
State®® provides that:
Where any person who is subject to customary law contracts a marriage in accordance with the provisions of the
Marriage Act and such person dies intestate after the commencement of this law leaving a widow or husband or an
issue of such marriage, any property of which the said intestate might have disposed by Will shall be distributed in
accordance with the provisions of this law, any customary law to the contrary notwithstanding.

The import of the above provision is that where a person who is subject to customary law contracts a marriage under the Marriage Act,
there is a presumption that the Marriage Act shall regulate succession to his intestate estate.>* Essentially, it is the court's duty to consider
the personal law of the deceased and the nature of marriage contracted by the deceased person before his death as the mode of sharing
the deceased estate will be determined by the incidence of marriage of the deceased or his adopted personal law.% Thus, if the deceased
person contracted marriage under the Marriage Act, customary law will not be applicable, and his estate will be distributed according to
the provisions of either the English law or the applicable Administration of Estates Law in that jurisdiction. However, where the marriage
was contracted under customary law, the customary law of the deceased person's place will govern how the property will be shared and
who is entitled or not entitled to the property. This principle received judicial blessing in Obusez v Obusez® wherein the Supreme Court
held as follows:

that by virtue of section 49(5) of the Administration of Estates Law, Lagos, where any person who is subject to

customary law contracts a marriage in accordance with the provisions of the Marriage Act and such person dies

intestate leaving a widow or husband or any issue of such marriage, any property which the intestate might have

disposed by Will shall be distributed in accordance with the provisions of the Law, notwithstanding any customary

law to the contrary. That in respect of the succession to the real and personal estate of a person married under the

Marriage Act and who dies intestate in Lagos, section 49(5) of the Administration of Estates Law of Lagos State is the

applicable law and it does not matter whether section 36(1) of the Marriage Act which was applicable to the former

Colony of Lagos had been repealed or not. However, both the Law and Act stated above enact that in the event of a

spouse married under the Act dying intestate and being survived by his spouse and children, the surviving spouse shall

succeed to two thirds (2/3) thereof and this makes the spouse a beneficiary of the estate and a qualified person to apply

for Letters of Administration of the estate of the deceased spouse.

Where customary law is applicable, the heirs of an intestate deceased are those who are under native law and custom entitled to inherit
his estate.5” Since customary law in Nigeria is not uniform, a deceased person cannot, while alive confer inheritance rights on persons
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not so entitled under customary law by choosing and naming them his next-of-kin owing to the customary law that one cannot choose
his heirs under the pretext of next-of-kin.58 The law imposes heirs on him. Thus, since the Administration of Estate Law provides for the
order of inheritance which ought to be strictly adhered to, a next of kin, not being among the categories of those entitled to inheritance
cannot automatically become a beneficiary of a deceased's estate in the event of intestacy.>

Furthermore, if the marriage was contracted under Islamic law, the Islamic laws and practices applicable to the distribution of property
will apply to the deceased's estate. The court while explaining succession under Islamic law held in Ajibaiye v Ajibaiye®® that the
properties of a Nigerian Muslim in Kwara State after his death are: ‘Subject to the dictates of Islamic law of inheritance which does not
allow a Muslim to dispose of his properties anyhow... The properties must be distributed strictly in accordance with Islamic law after
the lawful heirs have been identified.” It follows from the above that the personal law of the deceased or the type of marriage contracted
by the deceased in his lifetime determines the law applicable to the distribution of his estate on his death intestate. Under the various
administration of estate laws of various states, the surviving spouse together with the children of the deceased stands at the apex of the
hierarchy of the beneficiaries of the wealth of a person who dies intestate (without a Will).8* They inherit his estate to the exclusion of
every other person.®? It is only when these people are not readily available that other family members can inherit in this order. The
parents of the deceased come next in the judicial hierarchy after the surviving spouse and children, followed by brothers and sisters of
full blood, brothers and sisters of half-blood, grandparents, uncles and aunts of full blood, and uncles and aunts of half-blood. This
hierarchical structure has equally received judicial pronouncements in Salubi v Nwariaku.® In rare cases, creditors of the deceased may
be allowed into the estate for the full realization of their money. It is clear from the analysis above that the status of next-of-kin does
not automatically confer on one the right to inherit the deceased estate, whether in a testate or intestate scenario. A next of kin is at most
a person’s closest relative who can serve as a person’s first point of contact in the case of any eventuality to provide information or make
a decision. It is submitted that whoever desires his next-of-kin to benefit from his estate should bring in that person as a beneficiary in
the Will, or provide for that person inter vivos.

5 Conclusion

The foregoing discourse has demonstrated that a deceased's next-of-kin is one who can be called upon in any case of eventuality or
emergency where the appointer is incapacitated and not ‘next' to a deceased's properties. The legal status of a next-of-kin is for the
provision of some vital information and for making certain decisions on behalf of the one who named him whenever the need arises, and
not to inherit his estate on his death. Unless named as a beneficiary in the Will, the position of next-of-kin simpliciter is irrelevant. Under
intestacy, the relevance of a next of kin for the administration of an intestate estate may be to bring together the relatives of the deceased
and ensure that the deceased is given a befitting burial and that the necessary steps of obtaining letters of administration are properly
complied with. Consequently, it is humbly submitted that those who desire their next-of-kin to be a beneficiary of their estate upon their
demise must ensure that they make a valid Will during their lifetime in which they must expressly name their next-of-kin as a beneficiary
of their estate.
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